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CURRENT TOPICS. 


AmonG the few important acts passed by the 
session of the British Parliament recently ad- 
journed was the Irish Judicature Bill, by which 
the courts of Ireland are reorganized on the plan 
of the English courts. The judicial force is divi- 
ded into two benches, the Supreme Court of 
Judicature, and the Court of Appeal. For some 
unexplained reason the Court of Bankruptcy and 
the Court of Admiralty are not taken into the re- 
organization, but remain separate courts as before. 
The new law will produce an ultimate reduction of 
the judicial force from eighteen to fifteen, but the 
salaries of some of the judges are slightly in- 
creased. 





MAYOR OVERSTOLTZ, of St. Louis, has again 
commended himself to the public regard for his 
good sense in vetoing the ordinance taxing com- 
mercial travelers, to which we alluded in a former 
issue (ante, p. 257). He wisely thinks that no tax 
should be imposed upon transient representatives 
of non-resident business houses, who come here 
to trade with our merchants. But he suggests that 
care should be taken not to include in this exemp- 
tion men who rent room in stores and sit down 
among us, and sell by sample the goods of non- 
resident houses. We quite agree with him on this 
point. Such persons should not be permitted to 
escape the burden of taxation under the guise of 
being commercial travelers. But no discrimina- 
ting tax should be imposed upon them. They 
should be treated as resident merchants, and taxed 
as other resident merchants are taxed. 


_ 
ae 


IN a recent interesting case, Judge Boyle, of 
the St. Louis Circuit Court, has emphatically re- 
asserted the salutary doctrine of the fiduciary 
responsibility of the promoters or organizers of 
private corporations toward the corporation and 
their associates, which was recently clearly set 
forth by the English Court of Chancery Appeal in 
the case of the New Sombrero Phosphate Com- 
pany v. Erlanger, 4 Cent. L. J. 510. The case, 
that of the St. Louis & Utah Silver Mining 
Company v. Jackson et al., presented the follow- 
ing state of facts: The defendants procured the 
organization of the plaintiff in 1873, for the pur- 
pose of purchasing and operating certain silver 
mines in Utah, which defendants represented were 
developed and of great value, and could be pur- 
chased for the sum of $30,000 in cash. The 
company was organized under these representa- 
tions of defendants, and the $30,000 was paid, 
as their associates supposed, to the original vend- 
ors in Utah. The mines proved valueless, and it 
was discovered about two years after, that under 
an agreement with the vendors, not disclosed to the 
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company, only $10,000 was paid them, $20,000 be- 
ing divided among the enterprising promoters. 
On discovering these facts, the company filed a 
bill in equity to rescind the whole transaction, and 
to recover what it had paid. After full hearing 
the court held, in an elaborate opinion delivered 
on the first inst., that the relation of the defend- 
ants to the company was such as to compel a full 
disclosure and consent of their associates before 
any personal profit could be realized in the trans- 
action of business with the company, and that the 
concealment of their arrangement with the vend- 
ors was a fraud, which reached the basis of the 
contract and vitiated the whole transaction. The 
court decreed a rescission of the contract with de- 
fendants, and the refunding of all sums expended 
for and on the property before discovery of the 
fraud, amounting with interest to $44,181. For 
plaintiff, Frederick N. Judson; for defendants 
Glover & Shepley, Davis, Thoroughman & War 

ren, and A. V. Larimer. 


THE ordinance recently passed by the Munici- 
pal Assembly of St. Louis, imposing a tax of 
twenty-five dollars upon practising lawyers is, we 
understand, to be contested. The contest is not to 
be made on the ground of want of power in the 
state to tax lawyers, for that has been decided 
otherwise in Simmons v. State, 12 Mo. 268. But 
the point to be made is that no power has been 
delegated by the state to the government of St. 
Louis to lay a tax upon any subject of taxation 
not expressly named 1n the grant of taxing power, 
unless the same is a subject of taxation under the 
constitution and laws of the state. The privilege 
of practising law is not made a subject of taxa- 
tion by the constitution, or by any law of the 
state, and the constitutional provisions for the 
erection of the present municipal government do 
not mention the privilege of practising law as one 
of the subjects on which such government may 
levy a tax. It will hence be claimed that the at- 
tempt to tax lawyers is an arrogation by the Mu- 
nicipal Assembly of general legislative power. It 
will further be urged that the power to tax im- 
plies the power to destroy; that the existence of 
the power being conceded, the extent to which the 
power shall be exercised is purely a question of 
legislative discretion; that since, in this case, the 
state has not granted the power to the municipal 
legislature, it has not defined the extent to which 
it shall be exercised; and hence, if the assembly 
shall be held to possess such a power by implica- 
tion, it may lay a tax upon each lawyer of twenty- 
five hundred as well as twenty-five dollars a year. 
And thus, by levying onerous taxes upon one of 
the agencies which the state has provided for the 
administration of justice, the regular and decent 
administration of justice may be greatly impeded. 
The privilege of practising law is granted by the 
state, and not by the city. The bar is a part of the 
official machinery which the state has provided for 
the administration of justice, and hence the at- 
tempt by a municipal body, without the consent 
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of the state, to make this machinery a source of 
municipal revenue, is a direct interference with 
’ the government of the state, as much so as it 
would be to levy a tax upon the exercise of the 
office of judge or governor. The case is analo- 
gous to those decisions of the federal courts, which 
hold that the states can not tax the agencies of the 
general government, and to those decisions of the 
state courts which hold that the general government 
can not, by imposing stamp duties upon instru- 
ments of writing, alter the rules of evidence which 
obtain in the state courts. The question is an in- 
teresting one, aside from its peculiar interest to 
members of the St. Louis bar, and we shall look 
with much curiosity to see what view the courts 
will take of it. 





THE committee of the Association for the Reform 
and Codification of the Laws of Nations, having 
in charge the subject of General Average, met in 
the Town Hall at Antwerp on August 30, under 
the presidency of Sir Travers Twiss. Deputations 
were present from Lloyd’s, from societies at Liv- 
erpool, from the United States, Holland, Bremen 
and elsewhere. Sir Travers Twiss, in opening the 
proceedings, recommended that the York rules 
should form the basis of the discussion. They had 
been similarly employed by the German commit- 
tee, who had compared them with the German 
Commercial Code, and had made a very profound 
report upon the subject. Mr. Latouche, one of the 
delegates from Lloyd’s, produced a letter from 
them proposing that every kind of general average 
should be abolished, and if not, that its application 
should be greatly restricted. Mr. Hillman, from 
Lloyd’s, supported his brother delegate. General 
average was a weight too heavy for the back of 
commerce. It had been antiquated by the use 
of steam. At the present day it was unreasonable 
and frequently abused. The committee did not 
agree to these proposals; but the debate, as far as 
it progressed, lasting three days, resulted in agree- 
ing to the following ‘rules: ”’ 

I. No jettison of deck cargo shall be made good as 
general average. Every structure not built in with 
the frame of the vessel shall be considered to be a part 
of the deck of the vessel. 

II. Damage done to goods or merchandise by water, 
which unavoidably goes down a ship’s hatches opened, 
or other opening made for the purpose of making a 
jettison, shall be made good as general average in case 
the loss by jettison is so made good. Damage done by 
breaking and chafing or otherwise, from derangements 
of stowage consequent upon a jetiison, shall be made 
good as general average, in case the loss by jettison is 
80 made good. 

III. Damage done to a ship or cargo, and either of 
them, by water or otherwise, in extinguishing a fire on 
board the ship, shall be general average. Except that 
no compensation be made for damage done by water to 
packages which have been on fire. 

IV. Loss or damage caused by cutting away the 
wreck or remaius of spars, or of other things which 
have been previously carried away by sea peril, shall 
not be made good as general average. 

V. When a ship is intentionally run on shore because 
she is sinking, or driven on shore or rocks, no damage 





caused to the ship, the cargo, and the freight, or any or 
either of them, by such intentional running on shore 
shall be made good as general average. 

VI. Damage occasioned to ship or cargo by carrying 
a press of sail shall not be made good as general aver- 


age. 

VII. When a ship shall have entered a port of ref- 
uge under such circumstances that the expenses of en- 
tering the port are admissible as general average, and 
when she shall have sailed thence with her original 
cargo or a part of it, the corresponding expenses of 
leaving such port shall likewise be admitted as general 
average; and whenever the cost of discharging cargo 
at such port is admissible as general average, the cost 
of reloading and stowing such cargo on board said 
ship, together with all storage charges on such cargo, 
shall likewise be so admitted. 

VIII. When a ship shall have entered a port of ref- 
uge under the circumstances defined in rule VII, the 
wages and cost of maintenance of the master and mar- 
iners from the time of entering such port until the 
ship shall have been made ready to proceed upon her 
voyage shall be made good as general average. 

1X. Damage done to cargo by discharging it ata 
port of refuge shall not be admissible as general aver- 
age in case such cargo shall have been discharged at 
the place and in the manner customary at that port 
with ships not in distress. 

X. The contribution to a general average shall be 
made upon the actual values of the property at the 
termination of the adventure, to which shall be added 
the amount made good as general average for property 
sacrificed ; deduction being made from the ship-owner’s 
freight and passage money at risk of such port charges 
and crew’s wages as would not have been incurred had 
the ship and cargo been totally lost at the date of the 
general average act or sacrifice. 

XI. In every case in which a sacrifice of cargo is 
made good as general average the loss of freight (if 
any) which is caused by such loss of cargo shall like- 
wise be made good. 

XII. The value be to allowed for goods sacrificed 
shall be that value which the owner would have re- 
ceived if such goods had not been sacrificed. 

It was agreed that these rules should be called 
the York and Antwerp Rules. 

——— 
COMPOSITIONS IN BANKRUPTCY. 

The scheme provided by section 17 of the amend- 
atory bankrupt act of 1874, whereby a debtor may 
compound his debts with his creditors and obtain 
the protection of a discharge, has called forth a 
number of interesting decisions, which have been 
collected by Mr. Frank in his forthcoming edition 
of the act. 

1. Inre Reiman, 13 N. B. R. 128, the constitu- 
tionality of this feature of the bankrupt law is af- 
firmed. 

2. Practice—Meeting of Creditors —Conjfirma- 
tion—In Re Shades, 13 N. B. R. 72, that provision 
of the section which requires the resolution, in or- 
der to be operative, to pass by a majority in num- 
ber and three-fourths in value of the creditors as- 
sembled at the meeting, is held to be mandatory. 
And the same is declared with regard to the ne- 
cessity of the resolution being confirmed * by the 
signatures of the debtor,and two-thirds in number 
of all his creditors.”” As soon asa resolution for 
composition has passed, the business of the meet- 
ing of creditors called to consider the question of 
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compounding with the debtor, isatanend. The 
confirmation need not take place at a meeting, nor 
need it be presented to the register. Re Spillman, 
13N. B. R. 214. Ifthe basis of composition agreed 
upon at the first meeting fails of confirmation, a 
second meeting may be held. Re McDowell, 6 Biss. 
193. See also Re Scott, 4 Cent. L. J. 29,15 N. B. R. 
73, where Treat, J., discusses the proper practice 
in cases of composition at considerable length. 
The debtor should be present at the meeting to en- 
able any creditor who may be dissatisfied with the 
statement which the debtor produces at the meet- 
ing, to inquire into its accuracy and to obtain a 
true exhibit of his affairs. Re Holmes,12 N. B.R. 
86. If objection is made, no vote should be taken 
on the proposition until the examination is complet- 
ed. Re Holmes, supra; Re Asten, 14 N. B.R. 7; Re 
Morris, 11 N. B. R. 443. The amount due each cred- 
itor should be stated; but if incorrectly stated by 
mistake, the composition would not be vitiated. Re 
Trafton, 14N. B. R. 507. As to omission to state 
assets correctly, see Re Reiman, 13 N. B. R. 128. 
The statement, if incorrect, can only be corrected 
at a meeting of creditors. Re Asten, supra. 

3. Recording and setting aside Resolution—It is 
in the discretion of the court to refuse to record a 
composition, if opposed by even a small minority 
of creditors, when it is made to appear that a set- 
tlement in bankruptcy would be more for their in- 
terest. Re Weber Furniture Co., 13 N. B. R. 529; 
Re Whipple, 11 N. B. R. 524. An illegal vote does 
not nullify the proceedings, if its absence would 
not have changed the result. Re Walshee, 2 Woods, 
225. It is error to refuse to record without notice 
and hearing of the parties concerned. Re Weber 
Furniture Co., 13 N. B. R. 559. It should be re- 
corded, unless there is some feature in it so gross 
as to excite suspicion of fraud when viewed in con- 
junction with the statement of the debtor. Ibid. 
The decision of the majority of the creditors is 
conclusive as to the amount of the compromise be- 
ing for the best interests of all concerned. Ibid. 
See Re Morris, 11 N. B. R. 443. If a creditor is in- 
duced to vote or to sign a composition by any un- 
fair means, whether known to the debtor or not, 
his vote operates as a fraud on the other creditors 
and makes the composition voidable by any of 
them. And if a creditor withdraws his intended 
opposition, but does not vote for or sign a propos- 
ed composition for a consideration, whether known 
to the debtor or not, the presumption is that it is 
for the debtor’s benefit, and an order torecord a 
resolution of compromise under such circumstances 
will be set aside. Re Sawyer, 14 N.B. R. 241. 

4. WhatCreditors Reckoned.—(1.)Creditors whose 
debts do not exceed fifty dollars are only to be 
reckoned in determining the value, and not the 
number requisite both to pass and confirm a resolu- 
tion. Re Spades, 13 N. B. R. 72. See Re Wald, 
12 N. B. R. 491. (2.) Creditors who purchase claims 
against a bankrupt may vote them at a meeting, 
held for composition purposes to defeat the reso- 
lution of compromise, when the object of the pur- 
chase is not for the purpose of oppression or to 


. 





commit a fraud. Re Morris, 12 N. B.R.170. (3.) 
Secured creditors are not counted. Re Van Auken, 
14N. B. R. 425. But they may vote where their debt 
is in excess of their security. Re Spades, 13 N. B. 
R. 72. A creditor having personal security is not 
a secured creditor within the meaning of the act. 
Re Spades, supra. 

5. Unliquidated Claims.—If a claim is unliqui- 
dated or disputed, the court should provide as if 
the proceedings were in bankruptcy; that is, 
by permitting a pending action to be prose- 
cuted to judgment, in order to ascertain the 
amount, or by ordering an inquiry at the bar of 
the bankruptcy court into the matter. Re Trafton, 
14 N. B. R. 507. * 

6.—Terms of the Resolution.—A resolution which 
provides for payment in indorsed notes is valid.- 
Re Hurst, 13 N. B. R.455; Re Reiman, 11 N. B. 
R. 21. Contra, Re Langdon, 13 N. B. R. 60. In this 
case stress is laid upon the phraseology of the res- 
olution, which was that the notes were to be pay- 
ment, and not merely evidences of indebtedness, to 
be payment when paid. The debtor is not en- 
titled to his discharge unless the amount agreed 
upon is actually paid. Re Hurst, supra; Re Rei- 
man, supra. The resolution must name the in- 
dorser of the notes, or provide for a committee to 
decide upon his sufficiency. Re Reiman, supra. 
A resolution for a composition which provides that 
payment shall be guaranteed by the giving of a 
satisfactory bond to a committee of creditors, may 
be recorded. Re Lewis, 14 N. B. R. 144. A stip- 
ulation that the debtor retain the assets is surplus- 
age. Re Van Auken, 14N. B. R. 425. 

7. As to the Effect of Compositions, it has been 
held that if the jurisdiction of the bankrupt court 
is shown to have attached, the subsequent proceed- 
ings are presumed to be regular, and its decision, 
whether correct or otherwise, upon eyery question 
propery arising in the case, is binding and con- 
clusive until reversed. Smith v. Eagle, 14 N. B.R. 
481. The decision of the district court on any 
question arising in the course of composition pro- 
ceedings is conclusive in a collateral action. Ibid. 
A composition is binding upon all creditors who 
have provable debts and who have notice. Re Traf- 
ton, 14 N. B. R. 507; Re Bechet, 12 N. B. R. 201; 
8. C., 2 Woods, 173. A resolution of compromise 
does not affect attaching creditors whose attach- 
ments are less than four months old, unless an as- 
signee has been elected and an assignment is made 
of the bankrupt’s effects. Re Clapp, 14 N. B. R. 
191; Re Shields, 15 N. B. R. 532; s. c., 4 Cent. L. 
J.557. Contra, Miller v. Mackenzie, 13 N. B. R. 
496; Smith v. Eagle, 14 N. B. R. 481. An exhaus- 
tive discussion of this whole subject may be found 
in Re Scott, 15 N. B. R. 73; s. c., 4 Cent. L. J. 29. 
If a resolution of composition has been duly ap- 
proved and recorded, it confines the secured creditor 
to his security and discharges the debtor from per- 
sonal liability for the secured debt. Re Lytle, 14 
N. B. R. 457. The jurisdiction of the federal court 
will not be exercised to restrain a creditor from 
following his liens or security in the state courts, 
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even though such courts have the power. Re Lytle, 
supra; Re'Tooker, 14 N. B. R. 35. A composition 
does not release a co-obligor or surety. Mason Or- 
gan Co. v. Bancroft, 4 Cent. L. J. 295. 

8. Adjudication and discharge not necessary.—The 
omission of the court in a voluntary case to adjudi- 
cate the debtor a bankrupt does not defeat a com- 
position made before an adjudication is ordered. 
Re Van Auken, 14 N. B. R. 435. Nor a discharge; 
the composition in itself is a discharge. Re Bechet 
12 N. B. R. 201. 

9. Corporations, Partnerships.—This act applies 
to corporations. Re Weber Furniture Co., 13 N. 
B. R. 529. Where a partnership desires a compo- 
sition, the creditors may make the composition by 
a general vote and general confirmation, but if any 
one class of creditors perceives that the other class 
is about to force upon it an unjust composition, it 
may demand a separate vote. Re Spades, supra. 
One member of a firm which has been adjudged 
bankrupt may submit a proposition of compromise 
to creditors of the firm and to separate creditors. 
Pool v. McDonald, 15 N. B. R. 560. 








LIABILITY OF BOARDS OF EDUCATION 
FOR NEGLIGENCE. 





FINCH v. BOARD OF EDUCATION OF TOLEDO. 


Supreme Court Commission of Ohio, December Term, 
1876. 


Hon. LUTHER Day, Chief Justice. 
“ JOSIAH SCOTT, 
“ 6D. J. WRIGHT, 

“ WW. W. JOHNSON, 
“ TT. Q. ASHBURN, 


Justices. 


A board of education is not liable in its corporate ca- 
pacity for damages for an injury resulting to a pupil, while 
attending a common school, from its negligence in the dis- 
charge of its official duty in the erection and maintenance 
of a common s¢hool building under its charge, in the ab- 
sence of a statute creating a liability. 


Reserved in the District Court of Lucas County. 


In 1871, plaintiff commenced this action by filing in 
the Court of Common Pleas of Lucas County the fol- 
lowing petition: 

“Plaintiff, Alice Finch, says she is a minor of the age of 
nine years, and that she prosecutes this suit by her next 
friend, Edward R. Finch. That the defendant, ‘“‘ The 
Board of Education of the City of Toledo,” is a corpora- 
tion created and existing under and by virtue of the acts 
of the General Assembly of the State of Ohio, entitled 
*“ An Actin Relation to Taxes, Schools and Sewers inthe 
City of Toledo,” passed March 9th, A. D.1849,and an Act 
entitled “An Act for the Support and better Regulation 
of Common Schools in the Town of Akron,” passed 
February 8th, 1847, and the various acts of the said 
General Assembly, amendatory and supplementary 
thereto, and is known and designated by the corporate 
name of “ The Board of Education of the City of To- 
ledo;” and as such corporation has now, and for more 
than twenty years last past has had the entire care, 
management aud control of all the common schools in 
said city of Toledo, and of all the houses, lands and ap- 
purtenances thereto, used or set apart for common 
school purposes in said city, and of the erection of the 
buildings used for said purposes, and keeping them 
and the grounds adjacent and belonging thereto in 





order, fit and safe for use and occupation for the pur- 
poses aforesaid. Plaintiff says that she has been a resi- 

dent of the City of Toledo for six years last past, and 

that on or about the first day of October, A. D. 1870, 
she became a resident of the 2d ward of said city, re- 

siding at number 328 Superior street. That upon the 

removal of plaintiff to number 328 Superior street 
aforesaid, she in the first week of October, A. D. 1870, 
commenced attending the common school in said city, 
at the school building corner of Erie and Orange 
streets in said city, becoming then and being a member 
of the schoolin said building of which Miss Throck- 
morton was then the teacher, that being the school to 
which she was assigned by the said board of education, 
its officers and servants, and that she continued to at- 
tend said school until the happening of the injuries 
hereinafter set forth. That said school building had 

been erected two or three years previous to that date, 
by the authority and under the direction of the defend- 
ants, its officers and agents, and that the said building 
and the play-grounds and yards adjacent belonging 
thereto were then, and had been since the erection of 
said building, under the care, custody and control of 
the defendant. That at the time plaintiff commenced at- 
tending school in said building as aforesaid, the number 
of scholars attending school in said building was very 
great, and continued so during that term, which lasted 
until] after the happening of the injuries hereafter 
mentioned, and that between the hours of recess and 
before the opening of, and at the close of school, at 
which time the scholars attending school in said build- 
ing were upon the play-grounds adjacent and belong- 
ing to said school building, said pilay-grounds were very 
much thronged with children. That during the said 
month of October, A. D. 1870, there were in the play- 
grounds adjacent and belonging to said school build- 
ing and adjoining to said school building, certain wells 
or areas uncovered, which wells or areas were made 
when the building was constructed for the purpose of 
admitting light through the basement windows of 
said building into the basement rooms thereof, 
said wells being about eight feet deep, and of semi- 
circular form, being some 2 by 4 feet across the same, 
the top of said wells being on the same plane with the 
surface of the said play-grounds adjacent to and be- 
longing to said school building. That said wells or areas 
had, up to that time, no railing or protection around 
the same. That said defendant unlawfully, knowingly 
and negligently, permitted said building to be erected, 
and used said building and the yards and play-grounds 
adjacent thereto for common school purposes, and 

caused the pupils to attend school in said build- 
ing, and to use the yards and play-grounds adjacent to 
and belonging to said building with said wells in the 
condition above stated, fora period of two or three 
years prior to said month of October, A. D. 1870, and 
so continued to use them until after the happening of 
the injuries hereinafter mentioned. That on or about 
the 10th day of October, A. D. 1870, the said plaintiff 
while lawfully attending said school, upon her return- 
ing to school at the usual and proper hour of returning 
to school after the recess for dinner, was just before 
the opening ‘of the afternoon session of school, lawfully 
playing with other scholars attending said school, in 
said yards and play-grounds adjacent to and belonging 
to said school building, and in which yard said wells 
were situated, and while so playing, the said yards 
and play-grounds aforesaid being thronged with school 
children engaged in play, the said Alice, running and 
looking to see if the children she was playing with 

were likely to catch her, without fault or negligence on 
her part fell, or was percipitated into one of said wells, 
and was thereby seriously and greatly bruised and in- 

jured, especially in and about the head and brain, and 
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has thereby suffered great pain and been seriously sick 
and ill for along time, and still is suffering seriously 
from the affects of said injuries so received. 

“ Therefore, the plaintiff says that by the wrongful 
and negligent act of the defendant aforesaid, she has 
suffered great damage, to-wit: damage in the sum of 
two thousand dollars, for which sum and interest 
on the same from October 10, 1870, the plaintiff prays 
judgment against the the defendant.” 

Defendant filed an answer and plaintiff replied. 
Defendant demurrer to the reply. 

ASHBURN, J., delivered the opinion of the court. 

This case was disposed of in the court of common 
pleas, on a general demurrer to the reply to the an- 
swer. The demurrer was treated in that court, and 
has been argued here as a demurrer to the petition. 
We will consider it in that light. 

On the demurrer being sustained, plaintiff took the 
case on petition in error to the district court. By that 
court the case was reserved for decision in the supreme 
court. The ruling error assigned is that the court of 
common pleas erred in sustaining the demurrer. 

The question presented in the record is whether the 
Board of Education of the city of Toledo, as a corpo- 
ration, is liable in damages to ascholar lawfully attend- 
ing one of the common schools therein, for injuries re- 
sulting to such a scholar without her negligence, from 
the alleged negligence of defendant in the construction 
and maintenance of the school building where the 
scholar was in rightful attendance. 

By the demurrer all facts well pleaded are admitted 
to be true; not so conclusions the pleader has drawn 
from the statutes as facts. Will the admitted facts 
sustain an action against defendant? 

By article vi. of the state constitution, the state is 
charged with the duty of providing and maintaining a 
system of common schools for and throughout the 
state. In obedience to the constitutional mandate, the 
General Assembly in 1853 passed an act “‘to provide 
for the reorganization, suspension and maintenance of 
common schools.”” By its command each and every 
organized township in the state is made a school dis- 
trict, for all purposes connected with the general inter- 
ests of education in the township. The general man- 
agement and control of the common schools in each of 
these political divisions in the state is confined toa 
body styled a Board of Education. The constituent 
elements composing this board are the township clerk, 
and that director of a sub-district who is appointed 
clerk of the sub-district. This body, and its success- 
ors in office, are declared to be a body politic and cor- 
porate in law, with capacity to sue and to be sued, ete. 
The purpose of this is to give the common school sys- 
tem uniformity, harmony, unity and form throughout 
the state. 

It is provided in this act that cities and villages 
authorized by special acts to elect their own boards of 
education, shall have the exclusive management of 
their own public schools. By section 67 the Akron 
school act and amendments, together with all other 
acts creating or authorizing special school districts, 
are continued in force. But all such school organiza- 
tions are parts of the general common school system of 
the state. The provision of the statute preserving 
the autonomy clearly manifests such intention. The 
school boards and other officers in all special school 
districts, are required by section 67 to make annual re- 
ports, such as are required of the township boards and 
other officers. They reach their respective shares of 
the general common school fund only “ on the order of 
the auditor of the proper county,’ who is expressly 
forbidden to issue such order, *‘ unless the local treasu- 
rer, clerk, recorder, or secretary of such board or other 








school officer” has deposited with the auditor the an- 
nual “ abstract of the enumeration of scholars, etc., as 
required by the act of 1853 of teachers, local directors 
and boards of education in townships.” 

Keeping in mind that the common schools in the 
state, whether located in city, village or county are the 
fruit of the constitution, constituting a general educa- 
tional system, and providing for the organization, 
maintenance and unification of common schools in Ohio, 
we will examine the claim of plaintiff and liability of 
defendant. Plaintiff claims substantially that defendant 
is a corporation municipal in its character so created 
by statute for the benefit of the city of Toledo, presum- 
ably at its request and conferring upon the inhabitants 
of that city other and greater powers and privileges 
than upon the inhabitants at large; has power to raise 
and control the corporate and other shool funds 
raised to carry out and defray the expenses of the com- 
mon school system of Toledo; and hence is responsible 
in damages for private injury resulting from corporate 
negligence. 

The city of Toledo was constituted a separate school 
district, by an act passed March 9, 1847, (470 L. 207), 
extending the Akron school law to Toledo. The 
adopting act having some provisions in it, inconsist- 
ent with the Akron act, to that extent the Akron stat- 
ute did not apply to Toledo. April 2, 1866 (630 L. 200), 
an act was passed amending and supplementing the 
act of March 9, 1849. By it sections 9 and 10, providing 
for the levy of taxes and their expenditure, were re- 
pealed and supplied by §§ 1, 2 and 3, of the repealing 
act. As a distinct provision for taxation was made in 
the Toledo act of 1866, it necessarily superseded sec- 
tion 7 of the Akron act of February 8, 1847, upon the 
same subject. The two provisions were inconsistent 
and both could not be in force iu Toledo. Section 1, of 
the act of April 2, 1866, limits the levy for school houses 
and sites to one mill on the dollar. Sec. 2 limits the 
annual levy for school purposes to four mills on the 
dollar. Sec. 3 allows an increased levyfor the pur- 
chase, improvement or building purposes, when in the 
opinion of the board of education the necessities of the 
schools under its charge “‘ require the immediate en- 
largement or the purchase or improvement of a site or 
sites, or the erection or enlargement of a school 
house or school houses, involving a required expendi- 
ture in any one year, greater in amount than would 
accrue and be available for such purpose” under the 
first section. This necessitious levy is limited to two 
mills on the dollar, and is ordered to cease when the 
necessity no longer exists. Sec. 4 requires the levies to be 
certified to the county auditor, to be placed in consoli- 
dated form, upon the general tax duplicate to be col- 
lected as other taxes. These levies, when collected, 
were to be paid to the treasurer of the board of educa- 
tion. But by reason of the requirements of sec. 67 of 
the common school act of 1853, no order was author- 
ized to be drawn in favor of such treasurer, until cer- 
tain requirements of the school officers of all special 
school districts had been complied with. 

Counsel for plaintiff claim that sec. 7 of the Akron 
statute, was in force in Toledo at the date of the 
alleged date, ‘“‘making defendant a corporation 
full and complete and giving it full control of the cor- 
porate funds, including those raised to defray all the 
expenses of said school system.” This claim is not 
founded on the true condition of the law. The original 
sec. Tof the Akron school law required the Akron 
school to report tothe town council of Akron “the 
amount of money necessary to be raised in addition to 
the money accruing to said town under the general 
school laws of the state, to defray all other expenses of 
said school system during the current year.” Upon 
receiving this report from the Akron Board of 
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Education, the town council was required to make the 
necessary levy, etc. January 28, 1848, (O. S. L. 1862, p. 
83), amended the original Akron statute; sec. 1 limits 
the levy of the tax to be hereafter ‘‘ assessed to defray 
the expenses of the school system ”’ to four mills in any 
one year on the dollar of the taxable property in the 
town of Akron. Sec. 3 requires the “board of educa- 
tion to make known to the auditor of the county of Sum- 
mit the amount of tax which they may want levied for 
school purposes during the current year,” etc. Sec. 4 
repeals so much of the amended act as is in conflict 
with the repealing act. 

From this it appears that the city of Akron and the 
city of Toledo each have a statute, governing and con- 
trolling the action of their respective boards of educa- 
tion touching the levy of tax assessments, the amount of 
the levy and the purpose thereof. Whatever may be 
the liability of the corporation known as the board of 
education of Akron, for negligence, under statutes 
affecting it, we are quite certain that sec. 7 of the Ak- 
ron school law in no way affects the power or liability 
of the board of education of the city of Toledo. 

The Board of Education of Toledo is a corporation 
to a qualified extent, capable of contracting and being 
contracted with within the limits of the express grants 
of power given to it or arising to it by necessary impli- 
cation ; it may sue and be sued to enforce its contracts, 
and be compelled by legal process to comply with all 
its legal obligations. It is a corporation of a public 
nature and charged with the performance of public 
duties. By sec. 20f the Akron act, it is “‘ authorized 
to receive all moneys accruing tosaid town or any part 
thereof for the use and benefit of the common schools 
in Toledo.” It is also made capable of receiving any 
gift, grant, donation, or devise made for the use of the 
common schools of the city. Sec. 8 provides that “ all 
legal titles ” to lands and houses and other property 
used for common school purposes in Akron (Toledo), 
shall vest in the town council of Akron (Toledo), at 
the taking effect of this act, and all titles acquired 
thereafter shall be in the name of the town council, 
with power to sell, lease and convey any and all of the 
lands, ete., and purchase other lands and tenements, 
ete., by and with the advice of the board of education, 
but not otherwise. This gives the city council possession 
of and control over all the school property belonging 
to the school district. The board of education has no 
legal control or power over such property. It can ve- 
to the action of the city council when it does not approve. 
Ithas no other power. It is provided in sec. 43 (Act of 
1853, 8s. & C. 1861), that the school house lot not ex- 
ceeding four acres, appropriated to common school 
purposes, upon which a school house has been erected 
and is occupied for the accommodation of a common 
school of any grade, in the usual manner from time 
to time, by whomsoever the legal title may be held or 
vested, is exempted from sale on execution. Courts, 
boards or town committees can not subject such school 
property to the payment of damages resulting to a 
private person, from the negligence of defendant. 

We have wholly failed to find any provision of the 
school law, general or special, creating or implying the 
the liability of defendant in this class of cases. No 
possible means appears in the school law by which 
defendant, if liable in atort, could provide a fund out 
of which to satisfy a judgment against it. 

An examination of the nature and power of such 
quasi corporations will furnish a reason sufficient why 
defendant is not liable. Text writers say “ civil corpo- 
rations are of different grades or classes, but in essence 
and nature they must be regarded as public. The 
school district or the road district is invested with a 
corporate character, the better to perform, within and 
for the locality, its special function, which is indicated 





by its name. It is but an instrumentality of the state, 
and the state incorporates it that it may the more 
effectually discharge its appropriate duty. So with 
counties.” 1 Dill on Mun. Corp., p. 10. City and 
village school districts constitute a part of the state 
policy in promoting and fostering common schools, and 
hence become state agencies in the school system of 
education contemplated in the constitution. The laws 
creating them, or authorizing such organizations prior 
to the adoption of the present constitution, are con- 
tinued in force by the statute of March 14, 1853, and 
retain in this way their authority, and incur the liabil- 
ities to which they are subjected. Owing to the very 
limited number of corporate powers conferred on them, 
boards of education rank low in the grade of corporate 
existence, and hence are properly denominated quasi 
corporations. This designation distinguishes this grade 
of corporations from municipal corporations, such as 
cities and towns acting under charters or incorporating 
statutes, which are vested with more extended powers 
and a larger measure of corporate life. This superior 
grade, from the nature of their organization, benefits 
received, and power to raise needed funds, are held 
responsible by the common law for private personal 
injuries caused by their own negligence orthat of their 
servants, whilst the inferior grade of public quasi cor- 
porations are liable for damages resulting from their 
negligence only when made so by express legislation. 
This grade includes the defendant. It possesses but 
limited powers and small corporate life. A corpora- 
tion in some sense political, but inno sense a municipal 
corporation. 

The duty defendant owes the municipal corporation 
of the. city of Toledo is a public, and not a private 
duty. The fund it is authorized to levy upon—the 
property of the school district—is a trust fund devo- 
ted by law to educational purposes only. It can order 
an assessment within certain boundaries as one of the 
public agencies of the state, for the maintenance of 
public schools within that boundary, which assessment 
can not lawfully be devoted to any other use. — 

Whether we consider the language of the statutes 
affecting the question of liability of defendant apply- 
ing to them, the rules of construction indicated by the 
very narrow range of objects and purposes in the or- 
ganization of defendant as a corporation, or looking to 
the general policy of our state common school system, 
we are of opinion that no action sounding in contract 
was ever contemplated. Having already concluded 
that defendant, as a quasi corporation, is a public agent 
employed in administering the common school system 
of this state, there is no principle of common law by 
which this action can be supported. On this point the 
principle settled in the case of Hamilton County v. 
Mighels, 7 Ohio St. 109, fully exonorates the defend- 
ant as a quasi corporation from common law liability. 
That case, and the principle settled in it, are fully sup- 
ported by numerous English and American cases. 

To show a disposition in the highest English courts, 
to enlarge the liabilities of corporations, counsel for 
plaintiff cite the case of Mersey Docks v. Gibbs, and 
Mersey Docks v. Price, 11 H. L. Cas. 686. We do not 
perceive such a tendency in these cases. The Docks 
were placed in charge of a body of trustees, with power 
to collect tolls for their use, and close them for clean- 
ing and repair. By statute of 51 Geo. 3, they were 
clothed with power to appoint water bailiffs, to remove 
wrecks and other obstructions, and to pay for this out 
of dock rates collected from vessels. A bank of mud 
was allowed to accumulate in the approach to the 
docks. The “ Sierra Nevada,” in attempting to reach 
the docks with a cargo of guano, foundered on the 
accumulated mud, so that the water and mud entered 
the vessel and damaged the cargo. The docks were a 
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corporation, created by statute, and the surplus funds 
collected went to public uses. Suits in these cases 
were brought to recover damages for negligence. The 
House of Lords held the corporation liable, and directed 
that the liability thus incurred should be discharged 
from rates received from vessels, and from which fund 
dock repairs were paid. This ruling was in harmony 
with the general doctrine: 1st, Because it was the 
duty of that corporation to keep the docks in repair 
out of the tolls; and 2d, because keeping the ap- 
proaches to the docks navigable was necessary to the 
proper use of the docks, and due to customers. 

To maintain plaintiff’s action, her counsel confessedly 
relymainly on the case of Pease v. Dayton, 4 Ohio St., 
80. The cases are not alike in fact or principle. That 
was an action against a strictly municipal corporation, 
for injuries to a third person, resulting from the negli- 
gence of subordinate officers acting under the author- 
ity of the municipal corporation, in which case the 
maxim of respondeat superior was applied. Dayton 
was incorporated for the immediate benefit of its in- 
habitants, with considerable legislative power, direct- 
ing a municipal government for its own pleasure, ben- 
efit and emolument, with power to provide a fund to 
meet and satisfy damages for its own wrongs or inju- 
ries arising from the negligence of its servants. This 
defendant is but a quasi corporation of inferior grade, 
acting for the public as one of the state’s ministerial 
educational agencies, with power to levy taxes for 
school and school building purposes, and no other. It 
was a public school agent in the city of Toledo, in the 
same sense that a township board of education is a 
public school agent in a township. 

The case of Bigelow v. Inhabitants}of Randolph, 14 
Gray, 541, is in point. The town of Randolph, by a 
vote, assumed the duties of school districts—purchased 
a lot, and erected thereon a school -house for the schools 
of the town. An excavation about eight feet deep was 
made in the lot with the knowledge of defendants, and 
remained so for about eighteen months prior to the 
alleged injury. Plaintiff was a pupil of one of the 
schools, and while at play on the lot with her school 
companions, without fault on her part, fell into the 
excavation aforesaid. This suit was brought to recover 
damages for the alleged injury resulting from the neg- 
ligence of defendants, in the matter of the excavation 
of the school lot. Defendants’ legal liability was the 
questioninvolved. The court held that “‘ a town which 
has assumed the duties of school districts is not liable 
for an injury sustained by a scholar attending the 
public schools, from a dangerous excavation in the 
school-house yard, owing to the negligence of the town 
officers.” In his opinion Metcalf, J., said: “The 
question is whether the defendants are answerable on 
the facts in this case for the special injury sustained by 
the plaintiff, through their neglect to provide a safe 
place for her attendance at school. We are of opinion 
that they are not. The wrong which the facts show 
was not malfeasance, but mere neglect of that kind of 
corporate duty for neglect of which, as we have seen, 
a town is liable to a private action only when it is given 
by statute.” 

We add that the demurrer admits facts which show 
mere neglect of that kind of corporate duty for neglect 
of which Boards of Education are liable to a private 
action, only when it is expressly given by statute. 

JUDGMENT AFFIRMED. 


uattinen 


Our reporter for the Illinois Supreme Conrt, informs us 
that our abstracts of the important decisions of that court, 
filed at Springfield and Ottawa, June 22nd, is complete. 
We shall presently publish the deci of general inter- 
est of the October Term, which will be filed at Mt. Vernon 
in the course of a few days, 











BANKRUPT ACT — PREFERENCES — EX 
CHANGE OF SECURITIES. 


PRESTON PLAYER, ASSIGNEE, v. LIPPINCOTT 
& 


U. S. Circuit Court, Eastern District of Missouri, 
September Term, 1877. 


Before Hon. JOHN F. DILLON, Circuit Judge. 


The decision of the District Court (5 Cent. L. J. 260), 
affirmed. 


APPEAL from the Distriet Court. 


The plaintiff is the assignee in bankruptcy of Ben- 
jamin R. Lippincot, and brought this suit to set aside a 
chattel mortgage, dated August 28, 1876, recorded 
November 18, of the same year, executed by the bank- 
rupt to the defendants. On final hearing the bill was 
dismissed by the district court, and the assignee ap- 
peals. 

The facts are stated more at large, and the opinion of 
the district court is reported, in 5 Cent. L. J. 260. 


G. M. Stewart, for the appellant, the assignee; EZ. T. 
Allen, for the appellees, the mortgagees. 


DILLON, Circuit Judge: 


I find from the proofs, that the mortgage of August 
28 was actually delivered; that there was no agree- 
ment that it was not to be recorded or kept secret, and 
that there was no understanding that the mortgagor 
might sell the property mortgaged in the usual way. I 
further find that the mortgage was given to secure a 
bona fide debt, and that it was not made or taken in 
contravention of the bankrupt act. It contained a 
clerical error as to the amount of the note secured 
thereby, and for that reason the second mortgage on 
the same property was executed and acknowledged, 
November 13, and recorded November 18. The peti- 
tion in bankruptcy was filed within two months after 
the execution and recording of the contract and sub- 
stituted mortgage, but more than four months after 
the execution of the first mortgage. No possession was 
taken under either mortgage. 

The statute of Missouri (1 Wag. Stats. 281, § 8),is 
substantially the same in the respect here involved, as 
the statute of Massachusetts; and I am of opinion that 
the district judge was clearly right in considering this 
case as governed by the judgment of the supreme court 
in Sawyer v. Turpin, 91 U. S. R. (1 Otto), 114. I can 
perceive no solid grounds on which to distinguish 
them. The mortgagee’s security, upon the facts in the 
case, dates from the execution of the original mort- 
gage, which was more than four months before the 
commencement of the proceedings in bankruptcy. 

APFIRMED. 
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PATENT LAW—INJUNCTION. 


THE AMERICAN MIDDLINGS PURIFIER COM- 
PANY v. THE ATLANTIC MILLING COM- 
PANY. 


Inthe United States Circuit Court, Eastern District 
of Missouri, September Term, 1877. 


PATENT LAW — PRELIMINARY INJUNCTION — PROOF OF 
INFRINGEMENT.—On an application for preliminary injunc- 
tion pending, hearing of suit in equity, to restrain alleged 
infring ts of « plainant’s patent, reissues, Nos. 5841, 
6030, 6594 and 6595, relative to improvements in milling pro- 
cess and machines, held, that for purposes of the motion, 
the patent of complainant must be treated as valid under 
decision of the United States Supreme Court, in Cochrane 
v. Deener, but that complainant having failed to establish 
infringement by defendant, motion must be denied. 
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The suits in which these applications were made for 
injunctions against defendant and four other St. Louis 
mills, were brought to restrain alleged infringements 
of what are known as the Cochrane re-issue patents, 
No. 5841, claiming a process, and Nos. 6030, 6594 and 
6595, claiming certain mechanisms relating to the new 
or patent-process milling, the original patents having 
been issued to Wm. F. Cochrane, in 1863. It is claimed 
by the plaintiff, the assignee of the patentee, that the 
patents, as re-issued, cover the different machines 
known as “ Middlings Purifiers,”? which are now in 
general use in mills through the country, and similar 
suits have been instituted and are now pending against 
millers in other districts. The millers of the country 
are unitedly resisting the patents, claiming that they 
are invalid for want of novelty, on grounds not pre- 
sented in the case of Cochrane v. Deener, cited in the 
opinion. The answer of the defendants were read at 
the hearing, setting out the defenses relied on against 
the patents, and numerous affidavits denying infringe- 
ment. 


For complainant, Rodney Mason, of Washington, D. 
C.; John A. Hunter,and Chester H. Krum. For defend- 
ants, George Harding, of Philadelphia, and Frederick 
N. Judson. 

Opinion of the court by Mr. Justice MILLER: 

The bill in this case charges the defendants with in- 
fringing several patents issued to William F. Cochrane, 
all of which have been assigned to plaintiff. 

These patents are re-issues following upon a sur- 
render of original patents, and they relate to the “ new 
process,” as it is called, of making superior flour out 
of middlings which were formly rejected, or, if used, 
were very inferior in quality and value. 

The patent of principal importance in the case is for 
the process by which these middlings were purified 
and converted into flour, and the others are patents for 
several machines used in the process. 

The bill prays for a preliminary injunction, and due 
notice of the application was given. The case having 
been fully heard on affidavits and argument of coun- 
sel, we now proceed to its decision. It is proper to 
add, that before the hearing the answers of the defend- 
ants were filed. 

The defenses are: First, that the patents are invalid; 
and, second, that if valid, they have not been infringed 
by defendants. 

The patents have been found to be valid by the judg- 
ment of the Supreme Court of the United States at its 
last term, in the case of Cochrane v. Deener, anda 
copy of the record of that case is produced as evi- 
dence in this case. And while it is conceded that the 
judgment in that suit is not an estoppel as to the de- 
fendants in this, because they were not parties to the 
former, it is not denied that it is conclusive on this 
court as to the principles which it decides, and raises a 
prima facie presumption of the validity of those pat- 
ents, which requires clear and satisfactory proof to the 
contrary, before it can be rebutted. This proposition 
was announced in the case of the present plaintiff v. 
Christian, on a similar application in the Minnesota 
Circuit a few months ago, and we adhere to it now. 

To avoid the legitimate effect of that judgment, it is 
alleged by defendants that the judgment of the 
supreme court was obtained by fraudulent collusion 
between the plaintiff and the defendant, imposing up- 
on the court what it believed to be a genuine contest, 
while in fact it was intended and desired by both 
parties that the patent of plaintiff should be established 
by its judgment. 

There is, in our opinion, a failure to prove this col- 
lusion. The fact that the parties to this suit and 
others similarly interested have, during the vacation of 





the supreme court, filed a motion to vacate that jud3- 
ment on that ground, certainly has no tendency to 
prove it. And scarcely any more weight can be at- 
tached to ex parte affidavits purporting to retail, at 
two or three removes by hearsay, the statements of the 
counsel of one of the parties to that suit.. Nor can the 
presumption of such collusion arise from the fact that 
the case was heard on printed argument instead of 
oral, or that the two counsel of defendant, who each 
presented a printed argument, did not make them 
longer or fuller. 

These arguments in the supreme court were fully 
considered, and accurate models were examined. A 
division of opinion in the court caused a protracted 
examination of the case, which was before the court 
after its submission some six months—a very rare 
thing. 

It is next urged that the re-issued patents are void 
because they differ from the originals in important 
particulars and contain claims not justified by the 
originals, and it is said that this question was not be- 
fore the supreme court. 

It appears to be true that no such question was con- 
sidered by the court, and if the showing of the de- 
fendants here was such as to convince our judgment, 
or satisfactorily prove that the position is well taken, 
we should give the defendants the benefit of it. 

But the action of the officers in the patent office in 
making these re-issues, must be presumed to be right, 
and the burden of proving the reverse is on the de- 
fendants. 

They have produced nothing on that subject but the 
specifications of the original and re-issued patents and 
insist that it appears clearly from a comparison of 
these, that the re-issue is for a different thing from 
the original. 

The comparison, as thus made, and especially when 
extended to all the patents relating to the same im- 
provement issued tothe patentee onthe same day, 
does not satisfy us that the re-issues are void on that 
ground. They are not, in our judgment, sufficient in 
the absence of the original applications in the patent- 
office, to justify us, in this preliminary motion and 
imperfect presentation of the case, to hold patents 
which have been passed upon by the supreme court, 
and by the Circuit Court of Minnesota, void. 

The same remarks apply to the next objection to the 
patents, namely, that they were not novel. The prin- 
cipal evidence offered on this subject, is an extract 
frem a French publication, which is said to be now in 
the patent office at Washington, bearing a date anterior 
to the date assigned by Cochrane to his invention. The 
correctness of the translation offered is disputed. The 
original is not before us. The whole matter isso imper- 
fectly presented, that it would bea gross injustice 
to hold the patents void without a more extended ex- 
amination of the matter. It may be observed in re- 
spect to both these objections that‘on final hearing, 
when the issues are clearly made and seen, and the 
testimony of the witnesses subjected to cross-examin- 
ation, with the aid offered to the court by models and 
drawings illustrated by full argument, they can re- 
ceive that careful consideration of the court which 
they can not here, and which is necessary to, justify 
the rejection of the patents. 

For the purposes of the present motion, we are 
bound totreat the patents set up by the plaintiff as 
valid. 

There remains to be considered the question of in- 
fringement. 

The case standing at the head of this opinion was 
heard and argued with four others, brought by the 
same plaintiff for a like infringement by other defend- 
ants, 
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In all these cases, the bills charge the infringement, 
and the answers deny it under oath. It is necessary, 
therefore, for the plaintiff to sustain the allegation of 
infringement by a preponderance of evidence. There 
is but one witness on the part of plaintiff in all the cases. 
The defendants in each case have introduced several wit- 
nesses, who, on oath, deny that the defendants use the 
process or the machines described in plaintiff’s patent. 
Looked at in this general way, there is the force of the 
answer and the more numerous witnesses of the de- 
fendants, none of whom are impeached, against the 
testimony of a single witness. 

If we examine more closely the statements of these 
affidavits, it does not apper that Mr. Paige, the wit- 
ness of plaintiff, ever saw any of the machines of 
plaintiff or any model of them, or of the Welch patent. 
He describes the mode of operation and the process 
of plaintiff from the language of the patent alone. 
Conceding that he is sufficiently an expert to under- 
stand this, and taking his description of the mode or 
process of the defendants, some of which he does not 
pretend to describe except by reference to others, his 
affidavit is liable to the objection of a want of minute- 
ness and precision in those descriptions. These affi- 
davits are unaccompanied by any models or drawings 
of defendants’ machines, or anything whatever, by 
which the court can institute for itself a comparison of 
the processes used by the defendants with those patented 
by plaintiff. This isa very serious defect in the pre- 
sentation of the case. 

When the case in Minnesota was before me, several 
models were introduced, and the patent which defend- 
ant used was brought into court and the actual process 
of bolting, with the use of the current of air, was putin 
operation before our eyes. The defendants then 
claimed that the patent of which that model was an 
exhibit, antedated that of plaintiff and rendered it 
void. There was scarcely a question thatif it was not an 
anticipation of plaintiff’s invention, it was an infringe- 
ment of it. The infringement in that case was but 
feebly denied and was manifest. Here it is very 
different. The infringement is but feebly supported 
by a single witness and denied by many. 

Mr. Paige, himself, seems to recognize two variations 
of the processes of defendants in all the cases from those 
of plaintiff. One of these is, that plaintiff describes a 
process by which the middlings are purified in the first 
separation from the superfine flour, the meal going 
through a series of reels and bolting cloths, subjected 
from the beginning to the current of air, and the mid- 
dlings when this part of the process is ended, being left 
in the reel purified and ready for regrinding. The 
defendants do not use the air current in the first step 
of the bolting, but, following the old mode, separate, 
without the use of the air current, the superfine flour 
from the middlings, shipstuff, etc., and then, taking the 
middlings, run them through the seives prepared for 
the purpose. In the mills of a majority of defendants 
the current air is not introduced into the seives where 
the middlings are, until they have been rebolted several 
times. The other variation is, that the defendants use 
the old mode of bolting by which the meal as it pro- 
gresses, passes over cloths, the meshes of which are 
continuously coarser, while with plaintiffs they grow 
successively finer. 

The result of this is obvious, namely: that the 
middlings, with such heavy particles of bran and other 
impurities, as can not be driven off by the air-blast, all 
remain in the bolt in plaintiff’s process. ‘These same 
middlings pass through the boltings cloth in defend- 
ants’ process and are found inthe chest divided by the 

elative size of the meshes of the cloth into middlings, 
shipstuff, etc. 

Another variation insisted upon as important by 





Mr. Harding, is that in all the defendants’ processes, 
the current of air is produced by suction, while iu 
plaintiff's they are created by pressure forcing the 
air into the machine. 

We do not think we are called upon to determine 
with critical accuracy upon consideration of the doc- 
trine of equivalents, whether these variations which 
are apparent now, are such as to exempt the defend- 
ants on a final hearing from the charge of infringe- 
ment. On that hearing no doubt much that is obscure 
will be made clear. Drawings and models will be 
shown, and witnesses subjected to cross-examination. 
Other competent witnesses will have opportunity to 
examine defendant’s process. The law of equivalents 
will be discussed as it has not been now. The decision 
of the supreme court is strong evidence that plaintiff’s 
patent is valid, and is conclusive that Deener, in the 
uses of Welch’s patent, infringed it. But it is no evi- 
dence that these defendants have infringed it. The full 
burden of proving that rests upon the plaintiff as an 
entirely new issue of fact. When we consider the 
consequences to defendants of stopping their mills 
by injunction at this season of the year, that we 
are asked to do this in a summary manner on a hearing 
at short notice, without the usual test of cross-exam- 
ining witnesses, we are of opinion that the case which 
demands such a grave interference with the business 
of individuals, should be clearly made out and should 
not rest upon unsatisfactory evidence that the acts 
charged have been committed. It may be said that, 
by placing the defendants under bonds, as we did in St. 
Paul, their business can go on without interruption, 
but we can only require bonds as an alternative, the 
other branch of which is, that if they do not give bonds, 
they must be stopped by injunction; we can only de- 
mand a bond, therefore, in a case in which, if it is not 
given, the injunction must issue. 

We do not see that such a case is made in regard to 
the defendants in either of the cases before us. As 
there is no allegation of present or threatened insolv- 
ency in any of the bills or affidavits, and as substantial 
precautionary justice can be fully attained by requiring 
the defendants to keep an account and report monthly 
under oath, and to submit to a thorough examination 
of their mills while in operation by plaintiff, his counsel 
and expert witnesses, we shall make such an order and 
deny the injunction. 

Judge Dillon concurs. 

Judge Treat, though not constituting a part of the 
court, has heard the case and given us the benefit of 
his counsel, and agrees to what is here said. 


_ 
—— 


INTER-STATE COMMERCE—LOSS OF GOODS 
BY SHIPWRECK. 





ISAAC W. LORD v. THE GOODHALL, NELSON & 
PERKINS 8. 8. CO.* 


United States Circuit Court, District of California. 
Before Hon. LORENZO SAWYER, Circuit Judge. 


1, INTER-STATE COMMERCE.—Where a vessel running 
upon the ocean between ports of the same state carries 
merchandise between such ports, destined to points in 
other, or fereign states, on through bills of lading, or car- 
ries passengers between such ports, destined to points in 
other states, or foreign countries, upon through tickets, 
she is engaged in inter-state and foreign commerce, and as 
an instrument of such commerce, is subject to the regula- 
ting power of Congress, and the provisions of section 4283 
of the revised statutes, limiting the liability of owners, are 
applicable to such vessel. 


* Reprinted from the San Francisco Law Journal. 
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2. DOMESTIC COMMERCE ON VESSEL ENGAGED IN INTER- 
STATE COMMERCE.—Where such a vessel also carries mer- 
chandise from one port to another port of destination in 
the same state, the provisions of section 4283 of the Re- 
vised Statutes, limiting the liability of owners of vessels 
for losses occurring without their privity or knowledge, are 
applicable to such merchandise, as well as to merchandise 
destined to other states or foreign countries 

3. SAME.—A p.rty using, for the transportation of his 
goods, an instrument of commerce, which is subject to the 
regulating power of Congress, must use it subject to all 
the limitations imposed upon its use by Congress. 

4. PRIVITY OR KNOWLEDGE OF OWNER.—The word 
* privity” of the owner, used in section 4283 of the Re- 
vised Statutes, means some fault or neglect in which the 
owner of the vessel personally participates; and “ knowl- 
edge,” as used, means some personal cognizance, or means 
of knowledge, of which he is bound to avail himself, of a 
contemplated loss, or of a condition of things likely to 
produce or contribute to a loss, without adopting appro- 
priate means to prevent it. 

5. CORPORATIONS AS OWNERS.—Where the owner is a 
corporation, the privity or knowledge of the managing 
officers of the corporation is privity or knowledge on the 
part of the corporation itself. 

6. CARE OF OWNER IN FITTING OUT SHIP.—The owner is 
bound to exercise the utmost care in the selection of a 
competent master and crew, and in providing a vessel in 
all respects seaworthy ; and if, by reason of any neglect or 
fault in these particulars, a loss occurs, the owner is in 
privity within the meaning of the statute. 

7. SAME.—If the owner exercises due care in the selec- 
tion of the master and crew, and in providing a seaworthy 
vessel, and a loss afterward occurs, without his privity or 
knowledge, through the negligence of the master or crew, 
or from some secret defect in the ship or its equipments, 
which could not have been discovered or avoided by the 
exercise of proper care on his part, the owner’s liability is 
within the limitation of the statute. 

8. COMPASSES—SEAWORTHINESS.—In order to be sea- 
worthy, a ship must be furnished with suitable compasses. 

9. CAUSES ARISING AFTER LEAVING PORT.—Where a 
vessel is properly officered and manned, and in all respects 
seaworthy, when she leaves port, anda loss occurs from 
the subsequent negligence of the master or crew, or from 
other causes arising during the voyage, without the privity 
or knowledge of the owner, the owner’s liability is within 
the limitations prescribed by the statute. 

10. DEVIATING COMPASSES.—Where the ship is provided 
with several correct compasses, and one compass, from any 
cause, deviates, if the master, by the exercise of ordinary 
care and skill, can discover the deviation, and correct the 
deviating compass by the others, and thus be able to steer 
the proper courses, the ship is, in this respect, seaworthy. 


8. F. Leib and Thos. H. Ltine, for plaintiff; Hall 
McAllister and Milton Andros, for defendant. 

SAWYER, Circuit Judge: 

The steamship “‘ Ventura,” of about 800 tons burden, 
from January 22, 1875, to April 20, 1876, was owned by 
defendant, a corporation formed under the laws of the 
State of California, and was running regularly upon 
the Pacific Ocean, as a passenger and freight ship, 
between the ports of San Francisco and San Diego, 
touching at the intermediate ports, the ports between 
which she was plying being some 500 miles apart, and, 
together with all the intermediate ports, situated 
within the State of California. 

Goods upon through bills of lading from cities in the 
Eastern States were sent across the continent by rail to 
San Francisco, and, at the latter port, transferred to 
the steamer “Ventura,” and thence carried on said 
steamer to San Diego, Los Angeles, and other inter- 
mediate ports, and vice versa. So, also, passengers for 
Texas, Arizona and New Mexico purchased. through 


tickets of the company from San Francisco, going by - 


the steamer “ Ventura,” to San Diego; thence by stage 
over a line deflecting into Mexico, and returning into 
California through the southern part of the latter 





state, to and through Arizona and New Mexico, to 
Texas. Merchandise was also shipped on board said 
steamer, from southern ports of California, for ports in 
Oregon and British Columbia. On the night of April 
20, 1876, while on a voyage from San Francisco to San 
Diego, the said steamer ran ashore at Point Sur, ina 
dense fog, and was wrecked, there being a total loss of 
ship and cargo. This action is brought against the 
owner. to recover the aggregate value of goods amount- 
ing to some $60,000, shipped by various parties on said 
steamer at San Francisco, for San Diego and various 
intermediate ports, the respective owners having as- 
signed their several rights of action to the plaintiff. 
The ship, at the time of her loss, was furnished with 
five compasses—one spirit and four mariner’s com- 
passes—of the usual construction. The spirit compass 
and one other were in the pilot-house. One compass 
was on the deck, in the after part of the ship, and far- 
thest removed from the machinery, boilers, etc., and 
this, the testimony indicates, was regarded as the 
standard compass. One was in the mate’s room, and 
the other easily accessible to the master. The testi- 
mony showed that the ship was usually steered by the 
spirit compass, as it was less disturbed by a rough sea. 
The officers of the corporation defendant testified that 
they procured the best compasses to be had, and that 
they had no knowledge of, or any reason to suspect, 
any defect in any of the compasses. A witness who 
went on the steamer as mate, seven months before, 
testified that at that time the spirit compass deviated 
from half to three-fourths of a point, and that the de- 
viation was constant. Captain Harloe, who afterward 
made two voyages in the steamer as master, and the 
voyages immediately preceding the one in which she 
was lost, testified that the compasses were correct, and 
that he so informed Captain Fake, who commanded at 
the time of the loss. Captain Fake took charge of-the 
vessel four days before her departure. He testified 
that he examined the compasses to see if they were 
correct, and found them so; that he tested them as he 
went out of the Heads, and they appeared correct then, 
and were correct on the several courses—some three 
or four—run before he got into the fog; but that, after 
the vessel struck, he looked at the spirit compass, and 
found that it deviated about half a point. This was the 
first deviation he had noticed. The mate, on the voyage, 
also corroborates the master as to his examining and 
testing of the compasses; and testified that they carried 
the vessel on the correct course through the several 
courses run before they got into the fog, and he did 
not notice any deviation afterward. There was noth- 
ing to show that any of the compasses, other than the 
spirit compass, was incorrect; but, on the contrary, 
the testimony was that they were correct. Since the 
time when the spirit compass was said to have de- 
viated, seven months before, there had been some 
change in the location of the boiler and iron works, 
removing them considerably further from the location 
of the compass. The testimony, also, was that all 
compasses are more or less inaccurate, and are liable 
to deviate in some degree; that one object in having 
several compasses is to enable the master to discover 
and correct any deviation that may occur; and that 
where there are several good compasses on board, a 
competent master, by the exercise of ordinary care and 
skill, can correct any deviation that may chance to 
occur. There was testimony as to variable, strong 
currents in the region and before arriving at the loca- 
tion of the wreck. 

The defense is, that the accident occurred without 
the “privity or knowledge” of the owner of the 
steamer, and, there being a total loss, that the defend- 
ant is exonerated from further liability, under section 
4283 of the Revised Statutes, which reads as follows: 
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“The liability of the owner of any vessel for any 
embezzlement, loss, or destruction, by any person, of 
any property, goods or merchandise shipped or put on 
board of such vessel, or for any loss, damage or injury 
by collision, or for any act, matter, or thing, loss, dam- 
age, or forfeiture done, occasioned or incurred, without 
the privity or knowledge of such owner or owners, shall 
in no case exceed the amount or value of the interest 
of such owner in sueh vessel and her freight, then 
pending.” 

On the part of the plaintiff it was insisted: Firstly, 
that, as to the goods in question, the steamer was 
strictly engaged in domestic commerce within the 
State of California, which is wholly under the control 
of the state, and not subject to regulation by Congress, 
under the clause of the National Constitution, confer- 
ring power to regulate commerce with foreign nations, 
between the states and with the Indian tribes; and, 
therefore, that the statute invoked can have no ap- 
plication; secondly, if wrong in this, that the defend- 
ant, as an implied term of its contract, undertook at all 
events to furnish a seaworthy vessel, or in other words, 
warranted the seaworthiness of the vessel, and that if, 
from any defect, whether unknown or not, a loss oc- 
curred, the owner is responsible for the entire loss, 
even though he be without fault. It was further 
claimed that the steamer in this instance was not sup- 
plied with compasses suited to the navigation in which 
she was engaged; that in this particular she was un- 
seaworthy, and that this defect caused or contributed 
to the loss. 

Upon the facts as stated there can be no doubt, since 
the decision in the Daniel Ball (10 Wall. 565), that the 
steamer “Ventura” was engaged in both inter-state 
and foreign commerce; and, as an instrument of such 
commerce, was subject to the regulating power of Con- 
gress, notwithstanding the fact that the particular 
goods in question were passing only from port to port 
within the State of California, and constituted a por- 
tion of its domestic commerce. In the case cited the 
Supreme Court, in relation to the vessel then in ques- 
tion, says: 

**So far as she was employed in transporting goods 
destined for other states, or goods brought from with- 
out the limits of Michigan, and destined to places 
within that state, she was engaged in commerce be- 
tween the states, and however limited that commerce 
may have been, she was, so far as it went, subject to 
the legislation of Congress. She was employed as an 
instrument of that commerce; for whenever a com- 
modity has begun to move, as an article of trade, from 
one state to another, commerce in that commodity 
between the states has commenced. The fact that sev- 
eral different and independent agencies are employed in 
transporting the commodity—some acting entirely in 
one state, and some acting through two or more states 
—does in no respect affect the character of the trans- 
action. To the extent in which each agency acts in 
that transportation, it is subject to the regulation of 
Congress.” 

The vessel, then, was an instrument of inter-state 
and foreign commerce, and as such was within the 
regulating power of Congress. But does this power 
extend to a limitation of the liability of the owner as 
to those goods shipped upon her from one port to an- 
other, in the same state, and constituting a part of the 
domestic commerce of such state? This seems to be a 
new question, as I find no case in which it has been 
decided, or even discussed. 

In order to provide better security for the lives of 
passengers, and the safety of merchandise shipped, 
Congress, in 1838, passed an act requiring all vessels 
propelled, in whole or in part by steam, to be inspect- 
ed and forbidding their employment in commerce 





without first being licensed upon such inspection, 
and without complying with many prescribed con- 
ditions as to the manning and equipment of the ves- 
sel. It provided that a sufficient number of skillful 
engineers should be employed; also, for safety-valves, 
the number and character of boats to be carried, iron 
tiller-rods, hose, signal-lights, etc. In 1852, an amend- 
atory act was passed, adding many other conditions, 
such as providing for pumps, safety-plugs, life-pre- 
servers, means of access to decks, limiting amount of 
steam to be used and number of passengers to be car- 
ried; excluding carriage of dangerous goods; requir- 
ing license of engineers, masters, pilots; prescribing 
kind and quality of boiler-iron to be used, etc. These 
and many other onerous conditions are imposed upon 
owners—some as conditions precedent to the use of the 
vessel at all, and the observance of the others enforced 
by forfeitures, fines, liabilities, and severe penalties, 
civil and criminal. All these precautions are taken for 
the safety and better security of life and of property 
embarked in commerce. As a counterpoise, in some 
degree, to these severe and onerous conditions, and as 
an encouragement to citizens to build ships and engage 
in commerce, some limitations, also, were subse- 
quently placed on the common-law liabilities of ship- 
owners, by the provisions of the statute in question, 
first adopted in 1851, and which, with the other pro- 
visions cited, have been carried into the present Re- 
vised Statutes. One means of security is to a certain 
extent substituted for the other, and it can not reason- 
able be doubted, I think, that, upon the whole, the 
security afforded by the provisions of the statute, if 
properly.enforced, notwithstanding the limitation of 
the personal liability of owners provided for, is far 
greater than it would be under the full common-law 
liability of owners without the security provided by 
Congress. However this may be, a vessel engaged 
in inter-state or foreign commerce, as an instru- 
ment of such commerce, is brought within the regu- 
lating power of Congress, and Congress has seen 
fit to make these provisions, together with the changes 
in the responsibilities and liabilities of the owners of 
such vessels. Congress deals with the vessel as an in- 
strument of commerce, and the rights and obligations 
of the owners as related to such instrument. The 
vessel, being engaged in inter-state or foreign com- 
merce, must conform to the regulations prescribed; 
and any party using it, for the purposes of domestic 
commerce, enjoys all the benefits afforded by these 
regulations, for they inhere in the vessel and can not 
be separated from it. If a party avails himself of these 
benefits by the use of the vessel, he must, also, suffer 
the inconveniences incident to such use. He must take 
the vessel as he finds it, with all the inconveniences 
imposed, as well as the additional security afforded. 
It would be impracticable for two sovereignties to reg- 
ulate the same instrument, used at the same time in 
different branches of commerce. If the state should 
attempt to regulate the vessel as to state commerce, 
and the national government as to inter-state or for- 
eign commerce, it is easy to see that their regulations 
might be wholly inconsistent. The regulation as to all 
must necessarily fall to that sovereignty which is su- 
preme or paramount as to any part, and having control 
of the instrument employed; and all parties availing 
themselves of the use of the instrument must take it as 
they find it, with all the responsibilities and exemp- 
tions provided by the controlling power. ‘The power 
to prescribe the conditions upon which the vessel shall 
be employed as an instrument of inter-state or foreign 
commerce necessarily carries with it the power to 
modify the rights of those who use it—as well those 
who, at the same time, make use of it for the purposes 
of domestic’commerce as those who employ it in inter- 
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state or foreign commerce. The steamer ‘ Ventura,” 
being engaged in inter-state and foreign, as well as 
domestic commerce, the provisions of section 4283 of 
the Revised Statutes, limiting the liabilities of owners 
of vessels, are applicable to her; and the limitations 
apply to the goods in question as well as to goods des- 
tined to ports or places beyond the State of California. 

The next question is, what is meant by a loss “‘occa- 
sioned or incurred without the privity or knowledge of 
such owner?”? These words, as related to this sub- 
ject, seem to have been first used in the statute of 
George II., in 17384, where there was a restriction 
provided as to the liability of the owner in certain 
specified cases happening without the ‘“* knowledge or 
privity ” of such owner (English Admiralty Statutes, 
167). The restriction was extended to other cases by 
statute 26 George III., 1786 (Ib. 448). The restriction 
was again extended to other cases by the statute of 53 
George III., 1813. And in the statutes of 18 and 
19 Victoria the words *‘ privity or knowledge” were 
changed to “actual fault or privity.’? Macl. Law of 
Merchant Shipping, 704. These statutes seem to form 
the basis of our own; and an examination of these 
statutes, with their preambles, will afford no little aid 
in arriving at a proper construction. The policy of the 
act is well stated in Norwich Company v. Wright, 13 
Wall. 121, and Moore v. American Transportation Co., 
24 How. 39. It is quite apparent that it was intended 
to exonerate owners from liability beyond the value of 
the ship and freight pending, for losses resulting from 
many causes for which they were before liable; and, 
among them, from mere negligence, or carelessness of 
the master or crew of the vessel—from mere general 
negligence of employes. So much is already deter- 
mined by the Supreme Court in Walker v. The Trans- 
portation Company, wherein the court say: ** We are, 
therefore, of opinion that in reference to fires occur- 
ring on that class of vessels to which the statute ap- 
plies, the owner is not liable for the misconduct of the 
officers and mariners of the vessels in which he does 
not participate personally.” Privies, as defined by 
Bouvier, are ** Persons who are partakers, or have an 
interest in any action or thing, or any relation to an- 
other.” One of Webster’s definitions of privity is, 
“Private knowledge; joint knowledge with another of 
a private concern; cognizance implying consent, or 
concurrence.” And one definition of privy, as an ad- 
jective, is, ‘Admitted to the participation of knowl- 
edge with another of a secret transaction; secretly 
cognizant; privately knowing.” As a noun, “A par- 
taker,” etc. As used in the statute, the meaning of the 
words “ privity or knowledge,” evidently, is a personal 
participation of the owner in some fault, or act of neg- 
ligence, causing or contributing to the loss, or some 
personal knowledge, or means of knowledge, of which 
he is bound to avail himself of a contemplated loss, or 
of a condition of things likely to produce or contribute 
to the loss, without adopting appropriate means to 
prevent it. There must be some personal concurrence, 
or some fault or negligence on the part of the owner, 
himself, or in which he personally participates, to 
constitute such privity, within the meaning of the act, 
as will exclude him from the benefit of its provisions 
(3 Wall. 153; 113 Mass. 499). It is the duty of the 
owner, however, to provide the vessel with a compe- 
tent master and a competent crew; and, to see that the 
ship, when she sails, is in all respects seaworthy. He 
is bound to exercise the utmost care in these particu- 
lars—such care as the most prudent and careful men 
exercise in their own matters, under similar cireum- 
stances; and if, by reason of any fault or neglect in 
these particulars, a loss occurs, it is with his privity 
within the meaning of the act. But the owner, under 
this act, is not an insurer. If he exercises ‘due care in 





the selection of the master and crew, and a loss after- 
ward occurs from their negligence, without any knowl- 
edge or other act or concurrence on his part, he is 
exonerated by the statute from liability beyond the 
value of his interest in the ship and the freight pend- 
ing. So, also, if the owner has exercised all proper 
care in making his ship seaworthy, and yet some secret 
defect exists, which could not be discovered by the 
exercise of such due care, and the loss occurs in con- 
sequence thereof, without any further knowledge or 
participation on his part, he is in like manner exon- 
erated, for it can not be with his “privity or knowl- 
edge,’’ within the meaning of the act, or in any just 
sense, and the provision is, that “‘ The liability of the 
owner * * * for any act, matter, or thing, loss, etc., 
* * * occasioned, without the privity or knowledge, 
shall, in no case, exceed the amount or value of the 
interest of such owner in such vessel and her freight 
then pending.” This language is broad, and takes 
away the quality of warranty implied by the common 
law against all losses except by the act of God and the 
public enemy. 

When the owner is a corporation, the privity or 
knowledge of the managing officers of the corporation 
must be regarded as the privity and knowledge of the 
corporation itself (113 Mass. 500; 21 How. 202). Where 
a vessel is properly officered, manned, and equipped, 
so as to render her seaworthy when she leaves port, 
any loss resulting from causes arising during the voy- 
age after she leaves port, without the privity or knowl- 
edge of the owner, will be within the protection of the 
statute. To rcudera vessel seaworthy, she must be fur- 
nished with compasses suitable for the voyage. Where 
there are several correct compasses, and one compass, 
from any cause, deviates, if a competent master, by the 
exercise of ordinary care and skill, can discover the 
deviation and correct the deviating compass by com- 
parison with the others, and be thus enabled to steer 
the proper course, the ship in this respect is seaworthy. 
All compasses appear to be liable to deviate more or 
less, and it is in part to enable masters to make this 
correction that prudent owners provide the vessel with 
several. 

NOTE.—The jury were instructed in accordance with 
the principles determined in the foregoing decision, and a 
verdict rendered for the defendant. 
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BANKRUPTCY—COMPOSITION—EFFECT AS 
TO SECURED CLAIMS. 


JOHN PARET v. MYRON TICKNOR ET AL. 








United States Circuit Court, Eastern District of Mis- 
souri, September Term, 1877. 


Before MILLER and DILLON, JJ. 


A composition at 25 cents on the dollar, was effected 
under section 17 0f the act of June 22, 1874, (Stats. at 
Large, Vol. 18, part 3, p. 178). Inthe statement of liabilities 
presented tocreditor’s meeting, plaintiff's claim was repre- 
sented as fully secured by deed of trust on real estate, 
worth more than the amount of the debt. Plaintiff being 
also an unsecured creditor attended the composition meet- 
ing, butdid not in any way participate in it, nor dissent 
from the representation there made as to the value of his 
security. Long after the composition had been recorded 
and carried out by the debtors, plaintiff sold the real estate 
under the deed of trust, and a large deficit was left unpaid. 
In an action to recover such deficit: Held, 1. The composi- 
tion did not, per se, extinguish plaintift’s claim, but tha 
he was entitled to 25 per cent. of final deficit, no matte 
when ascertained. 

2. Quere, whether this result would have been changed 
even if in the course of the composition proceedings, the 
bankruptcy court, at the instance of all the parties, had 
caused the security to be appraised and had decided it to be 


ample to cover the debt. 
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Defend- 


The case was as follows: Action on notes. 
ants pleaded in bar that they had effected a composi- 
tion in bankruptcy, in manner provided by act of 
Congress ; that plaintiff was duly notified of the various. 
meetings and attended the same; that in the statement 


of liabilities, plaintiff's claim was represented, as 
plaintiff knew, as fully secured by deed of trust, on real 
estate with more than the amount of debt; that plain- 
tiff did not dissent or object to such valuation, but ac- 
quiesced therein; and that it took all their unpledged 
assets to pay the composition to the unsecured credit- 
ors. Plaintiff demurred to the answer. 


John R. Shepley and Henry M. Post, for plaintiff, 
cited, In re Bestwick, 2 Chancery Div. Law Reports, 
485, affirming same case, 1 Ch. D. p. 702. 


Nathaniel Myers, for defendants, claimed that the 
provisions of the English composition act (32, 33 Victo- 
ria,-Law Journal Statutes, 1869-’70, p. 287), under 
which In re Bestwick was decided, differed materially 
from the act of Congress, and cited also Jn re J. L. Lytle 
& Co., 14 N. B. R. 457; In re Becket, Ib. p. 201, and Jn 
re Comstock, 4 Cent. L. J. 145. 


Mr. Justice MILLER orally delivered the opinion of 
the court, in substance as follows: 


Paret was a creditor of Ticknor & Co., against whom 
proceedings were instituted in bankruptcy. Those 
proceedings resulted in a compromise under the stat- 
ute on the subject by which Ticknor & Co. agreed to 
pay to their creditors a certain portion or percentage of 
their debts—25 per cent. Paret was named in the 
schedule of their creditors, and had notice of the meet- 
ing of creditors on this proposition. Ticknor & Co. 
stated in this schedule that Paret was a fully secured 
creditor. To this Paret seems to have made no reply 
in any way, and to have made no objection or given 
any consent to the compromise. After this Paret sold 
the real estate, which was the security for his debt, and 
there remained a considerable balance unpaid of the 
debt. He brings this suit to collect that balance. It 
is contended by his counsel that he is entitled to re- 
cover all of the debt that was not covered by the sale of 
the property, which was his security. It is contended 
by counsel for Ticknor & Co., that they were fully dis- 
charged by the compromise proceedings of any claim 
on account of that debt. 

We are of opinion that the law of the case lies be- 
tween them. I am of opinion myself that the compro- 
mise provisions of bankruptcy design that every cred- 
itor shall receive the same proportion of his debt, and 
Iam of opinion as regards the parties who shall 
receive, that the secured creditor is a creditor for that 
purpose, for all that is not satisfied by his security. 
And I am of opinion that whenever this fact is ascer- 
tained, even after the compromise, that remainder 
constitutes a debt against the bankrupt, of which he 
shall pay the same proportion to that creditor, that he 
has paid to the unsecured creditors. 

It is here urged very strongly—and the argument is 
very well put, and it is about the only argument I think 
worth noticing especially—that Paret, having notiee of 
these proceedings, having notice that the bankrupts 
had scheduled him asa fully secured creditor, and hav- 
ing taken no exception to that statement is bound by 
it. I think Mr. Myers (defendant’s counsel), considers 
itan adjudication of the bankrupt court, or at least 
considers it conclusive against the plaintiff that his claim 
was fully secured. Ido not take that view of it. I 
think it probable, but Iam not sure about it, but it is 
my impression now, that if any adjudication had been 
made and either of the parties had brought to the 
court the question, so that it could be decided whether 
the security was a sufficient security, and if it was not 
a sufficient security, for what sum beyond it Mr, Paret 





had a claim, and that matter had been adjudicated, 
that that would have been an end of that transaction, 
and that in that compromise order the bankrupt would 
not have been compelled to provide for the 25 per cent. 
forany difference. And if it was decided by the court to 
be a fully secured debt, and the bankrupt had let it go 
in that way, then the bankrupt would have parted 
with all his claim to the property,and the creditor 
would have accepted it in full payment of the debt. It 
would have been a judicial settlement of the transac- 
tion in which the bankrupt would be divested of any 
right to the property, and the creditor woul be divested 
of any further claim personally against the bankrupt. 
But this was not done, and it follows, I think, that 
neither of these results was attained. Ticknor & Co. 
retained an interest in that property, and before Paret 
had finally foreclosed his rights in it, they could have 
redeemed it; and if it had been worth ten times the debt, 
they would have had the right to redeem it and have 
the advantage of the full value above the debt, from 
the fact that it remains unadjusted. And so Paret 
gets advantage of the fact that it remains unadjusted. 
He can foreclose whenever the proper time comes or 
whenever by law he will be obliged to do it, and if it 
sells for less than his debt he can make Ticknor pay, 
not the whole of the difference, but 25 per cent. of it, 
and if it sells for more than the debt, Ticknor & Co. will 
be entitled to the surplus. 

What would have been the result if the parties had 
formally agreed in writing that the security was 
ample, we are not called on to say, but we are of opin- 
ion that the mere silent acquiescence of the creditor, 
his mere failure to dissent, does not affect his claim. 

The demurrer, however, goes to the entire answer, 
and as the answer does set up a good defense for all 
but 25 per cent. of the deficit, the demurrer must be 
overruled. 

DILLON, J., concurs. 
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EASEMENT—ABANDONMENT.—An easement gained 
by prescription may be lost by abandonment, and such 
abandonment may be shown by a cesser to use for even 
a short period, accompanied by acts of the owner of 
the dominant estate indicating an intention to abandon 
the right. Dyer v. Sanford, 9 Metc. 395; Pope v. Dev- 
ereux, 5 Gray, 409; Queen v. Chorley, 12 Ad. & Ell. 
N. R. 515; Moore v. Rawson, 3 B. & C. 332. Opinion 
by SOULE, J.—Manney v. Andrews. 


INDICTMENT—EVIDENCE.—Upon the trial of an in- 
dictment for keeping and maintaining a liquor nuis- 
ance between May Ist and Dec. 21st, 1876, one of the 
Commonwealth witnesses testified that he had bought 
liquor at the defendant’s house, but could not say when 
he bought it; at one of the times when he bought it of 
the defendant’s wife, the defendant was there ; thought 

he bought it within a year. There was a hearing be- 
| fore the magistrate. The question was then asked, 
whether, at the the time you speak of, that you testi- 
fied before Mr. Peck (the magistrate), you testified of 
the purchase of this same half-pint of gin? Other 





| witnesses testified to this sale and fixed the time of it. 
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Held, that the evidence was rightly admitted for the 
purpose of fixing the time of the sale, because it 
tended to show that the sale was made before the de- 
fendant was bound over by the magistrate, and conse- 
quently before the indictment was found. Per Curi- 
aM.— Commonwealth v. Sullivan. 


ATTACHMENT — EXEMPTION — DOUBLE EMPLOY- 
MENT.—1. The obvious design and effect of the law ex- 
empting from attachment a debtor’s tools and imple- 
ments of trade necessary for carrying on his trade or 
business, and not exceeding one hundred dollars in 
value, was to secure to handicraftsmen the means by 
which they are accustomed to earn their livelihood in 
their respective employments. Gen. Stats., chap. 133, 
§ 32, cl. 5; Howard v. Williams, 2 Pick. 80. 2. The ex- 
emption extends to a cornet belonging to a defendant 
who was a tinsmith and also frequently employed as a 
musician, the aggregate value of his tinners’ tools and 
the musicial instrument falling within the statutory 
limit. Casewell v. Keith, 12 Gray, 351; Goddard v. 
Chaffee, 2 Allen, 395; Eager v. Taylor, 9 Allen, 156; 
Pierce v. Gray, 7 Gray, 67. Opinion by AMEs, J.— 
Baker v. Willis. 


ARBITRATION AND AWARD — PAROL EVIDENCE — 
CONTRIBUTION.—1. An award of arbitrators upon a 
reference submitted to them is not a bar as to demands 
not included in the reference, nor passed upon by 
them. Edwards v. Stevens, 1 Allen, 315; 1 Dan. Ch. 
Pr. (4th ed.) 670. See Wood v. Humphrey, 114 Mass. 
185. 2. Upon a bill in equity for an account of such 
demands, the issue not being raised in the answer that 
the agreement to refer precluded the plaintiffs from 
maintaining this bill, it was not competent for the de- 
fendant to prove that he was ready and willing to refer 
such demands to the arbitrators. 3. When it becomes 
necessary, in determining what questions are con- 
cluded by the award, or whether the award is in itself 
binding upon the parties, to show by parol evidence 
what took place before the referee, what was in con- 
troversy before him, and what matters entered into his 
decision, the referee himself is a competent witness to 
establish these facts. Matlar v. Thurston, 4 Esp. 180; 
Strong v. Stong, 9 Cush. 560, 576; Blakely v. Graham, 
111 Mass. 8; Scott v. Perley, 98 Muss. 511; Wood v. 
Willis, 110 Mass. 454; The Dare Valley R. R., L. R. 6 
Eq. 429, 485. 4. Parol evidence is not admissible to 
vary or contradict a written award. Wiswall v. Hlale, 
Quincy, 27; Withington v. Warren, 10 Metc. 433; Clark 
v. Burt, 4 Cush. 397, 399; Leavitt v. Conner. 5 Cush. 
129; Ward v. Gould, 5 Pick. 291. See 2 Greenl. Ev. 78; 
Duke of Buccleuch v. Metropolitan Board of Works, 
L. R. 3 Ex. 306, 5 Ex. 221, 5 H. L. 418, 457, 462; Zeigler 
v. Zeigler, 28. & R. 286; Buck v. Spofford, 35 Me. 526. 
5. If an award is made against a firm and it is paid by 
one partner, upon the question of contribution by the 
others, the amount of the award is conclusive. They 
can not dispute that the amount paid was not really 
due from the firm. Opinion by ENDicoTT, J.—Clapp 
v. Evans. 
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APPEAL—ORDER EXTENDING TIME FOR SETTLING 
BILL OF EXCEPTIONS.—An order of the circuit court, 
after judgment, granting or refusing a motion to ex- 
tend the time for settling a bill of exceptions, and to 





stay proceedings on execution, does not affect any 
substantial right, and is not appealable; and therefore 
an order of such court, vacating an order of that kind 
made by a court commissioner, is not appealable. Sec. 
10, ch. 264 of 1860, (Tay. Stats. 1635, sec. 11.) Opinion 
by CoLE, J. Wood v. Blythe. 

EJECTMENT—Tax DEED—UNITED STATES PATENT. 
In ejectment, where plaintiff claims under a tax deed, 
and defendant under a patent from the United States, 
and it appears that the tax on which plaintiff’s deed 
was based, must have been levied before the date of 
the patent, and there is no proof of the date of entry 
of the land, it must be presumed that the title to the 
land was in the United States when the tax was levied; 
and this presumption rebuts the prima facie evidence 
of the liability of the land to taxation furnished by 
the tax deed. Opinion by RYAN, C. J.—Great v. Law- 
rence. 

APPEAL —SUFFICIENCY OF NOTICE.—1. A notice 
which the statute requires to be in writing, is insuffi- 
cient where it is not signed by the appellant, nor by 
any one for him, and the record fails to show that it 
was served by him in person. 2. It is necessary to 
jurisdiction in this court of en appeal, that the record 
sent here should show notice of appeal served both 
upon the respondent and the clerk of the court below, 
as well as the filing of an undertaking, such as the stat- 
ute requires, wherethatis notwaived. Moyerv. Strahl, 
10 Wis. 83, not applicable to the present statute; and 
Grant v. C. M. L. I. Co.,.28 ib. 387, distinguished. 
Opinion by Ryan, C. J.—Eaton v. Manitowoc County. 

CONTRIBUTORY NEGLIGENCE— ACTION AGAINST 
RAILROAD COMPANY.—1. Whether or not contributory 
negligence would be a defense to an action for an in- 
jury arising from the failure of a railroad company to 
construct a fence, as required by the statute, such 
negligence may defeat an action for an injury arising 
from failure of the company to maintain in repair such 
a fence, once built. Jones v. 8. & F. In. L. R. R. Co., 
decided herewith. 2. Sec. 1, ch. 268 of 1860, and sec. 
30, ch. 119 of 1872, make railroad companies responsi- 
ble for damages occasioned by failure to fence their 
tracks, as there required; and, in an action under those 
statutes, the injury complained of must be affirma- 
tively shown to have been caused by the want of a 
proper railroad fence, the evidence connecting the in- 
jury with the want of afence at some point on the 
road, (whether near to or distant from the plaintiff’s 
premises), and showing that the one was the conse- 
quence of the other. Opinion by RYAN, C. J.—Law- 
rence v. M. L. S. & W. R. R. Co. 


NEw TRIAL— PRACTICE. —1. An application for a 
new trial is a motion, which, with the papers on which 
it is founded, must be served upon the opposite party, 
who is also entitled to an opportunity of presenting 
affidavits or other evidence against the motion. 2. A 
judgment for defendantin a mortgage foreclosure hay- 
ing been reversed by this court, with direction that if 
defendant should satisfy the trial court, by affidavit or 
other proper proof, that on another trial she would 
probably be able to produce sufficient additional evi- 
dence to change the result, and plaintiff having taken 
an order on defendant in the trial court to show cause 
why judgment of foreclosure should not be entered, the 
court, at the hearing of this motion, granted a new 
trial on plaintiff’s application then made, and an affi- 
davit in her behalf then read, without any notice of 
such motion or copy of such affidavit having been 
served. Held, error. 3. A new trial should be grant- 
ed to defendant only upon reasonable terms, including 
payment of costs of former appeal; and it should be 
limited to the question suggested by this court. Opin- 
ion by Ryan, C. J.—Mc Williams v. Bannister.. 
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ABSTRACT OF DECISIONS OF SUPREME 
COURT OF INDIANA. 


May Term, 1877. 


Hon. SAMUEL E. PERKINS, Chief Justice. 
‘“ HoRaAcE P. BIDDLE, 
* WILLIAM E. NIBLACK, 
“ JAMES L. WORDEN, 
“© GEORGE V. Howk, 


SHERIFF’s SALES—SUFFICENCY OF NOTICE.—Under 
the statutes which provides that notice of sheriff's 
sales must be given by ‘‘advertising the same for three 
weeks successively in a newspaper,” etc., the last ad- 
vertisement need not be made three week before the 
sale, but the first must be; and where the notice was 
published on the 12th, 19th and 26th, days of Decem- 
ber, and the sale was made on the Ist day of January 
following, the publication was insufficient, only twenty 
days having elapsed between the first publication and 
the day of sale. Opinion by WORDEN, J.—Meredith 
v. Chancey. 

TRUSTEE’S PURCHASE OF TRUST ESTATE — RE- 
COVERY OF RENT FOR YEAR OF REDEMPTION. —1. 
As a general rule the purchase of the trust estate by 
the trustee is not void but voidable only, and may be 
set aside on application of the cestui que trust, but can 
not be disputed by third persons. 2. Whether the 
rents and profits of land sold at judicial sale, during 
the year allowed for redemption, when the land is not 
redeemed, can be recovered by the purchaser at such 
sale, in an action for use and occupation, against the 
person who occupied it, guere. Opinion by PERKINS, 
C: J.—Murphey etal. v. Teter’s Admr. 


EVIDENCE — MORAL CHARACTER — PECUNIARY IN- 
TEREST OF WITNESS.—1. An inquiry into the general 
moral character of a witness, as affecting his credibil- 
ity, should be limited to the neighborhood in which 
the witness then resided. 2. Where the court instructed 
the*jury, in a bastardy case, that the evidence of the 
relatrix should have more weight than that of defend- 
ant, because he had a pecuniary interest in the result 
of the suit and she did not, held, the instruction was 
erroneous; the relatrix has a pecuniary interest in the 
result of the suit, because the money realized from the 
suit is to be paid over to her for the maintenance and 
education of the child. Opinion by Howk, J.—Rawles 
v. The State. 

FRAUDULENT CONVEYANCE — DECLARATIONS OF 
GRANTOR, WHEN ADMISSIBLE.—Declarations and ad- 
missions of the grantor made after he has parted with 
his title, tending to impeach the title of his grantee, 
are, as a general rule, inadmissible; there is one ex- 
ception, however, viz., where there is a conspiracy or 
common purpose on the part of the grantor and grantee 
to defraud a third person. 18 Ind. 82. The fact that 
the grantor remains in possession is a circumstance 
tending to show fraud, but it does not of itself estab- 
lish a conspiracy or combination between the grantor 
and grantee to defraud, so as to let in as evidence the 
declarations of the grantor after he has parted with 
his title, and in the absence of the grantee, impeach- 
ing the latter’s title. 2 B. Monroe, 357. Opinion by 
PERKINS, C. J.—Lewts, Adm’x, etc. v. Esher. 


CRIMINAL LAW—PRESUMPTION OF GUILT—ALIBI. 
—Where on the trial of one charged with grand larceny 
the court instructed the jury as follows: ‘‘ If you are 
satisfied from the testimony that the defendant has 
caused or induced by any means any witness to testify 
falsely, such fact will raise a strong presumption of 
guilt;’’ held, the instruction was error. The fabrica- 
tion of evidence by a party accused of crime is always 
a circumstance to be taken against him, as tending to 


Associate Justices. 





prove his guilt, but it does not create a legal pre- 
sumption against him. 2. An alibi is a legitimate de- 
fense, and if the evidence touching it is sufficient to 
raise a reasonable doubt in the minds of the jury, it 
should be considered, although the alibi does not cover 
the whole time during which the crime was committed. 
Opinion by NrBLack, J.—Sater et al. v. The State. 


THE PURCHASER OF LANDS OF A DECEDENT 
TAKES SUBJECT TO THE DEBTS OF THE ESTATE.— 
Where the real estate of a decedent is sold in a parti- 
tion proceeding between the heirs, before the estate is 
finally settled, and afterwards it is discovered that 
there are unpaid debts against the estate, and the 
administrator is ordered by the court to sell the 
real estate for the payment of such debts, the pur- 
chaser at the partition sale has no recourse upon the 
heirs for the amount he is compelled to pay in order 
to save the property from sale. In such case the pur- 
chaser buys simply the rights of the heirs, and is in no 
better condition than if he had taken a deed from them 
without covenants. Although the title might wholly 
fail he could neither recover back the purchase-money 
nor defend against the collection of any part unpaid. 
41 Ind. 184; 49 Ind. 98. Even if the purchaser could 
be regarded as subrogated to the rights of the credi- 
tors of the estate, he could look to the land only, and 
not to the heirs personally, for payment of the debts. 
Opinion by WORDEN, J.— Weakley et al. v. Conradt. 


PROMISSORY NOTE—INDORSER AND SURETY — 
CONTRIBUTION. — 1. Between co-sureties when one 
pays the debt, contribution may be recovered, but be- 
tween sureties and indorsers the indorser is not liable 
to the surety for contribution. 2. By placing his name 
on the back of a note a party becomes liable, prima 
facie, as indorser, and nothing more. It is competent, 
however, for the surety to show, by parol, that al- 
though the party’s name is on the back of the note, he 
in fact signed the note as a co-surety with himself, and 
became liable as such; but the burden of establishing 
this relation rests on the surety. 3. That A indorsed 
a note knowing that it was given for the debt of B; 
that C was a surety thereon; that such indorsement 
was made before the delivery of the note to the payee 
and before the payee indorsed it, will not make A 
anything more than an indorser. 4. Nor will the fact 
that C signed the note as surety on the condition that 
another responsible party should sign it also as surety, 
the other responsible party not being A, and A not 
knowing anything of such condition, will not make A 
a co-surety with C. Opinion by BIDDLE, J.—Nurre 
v. Cluttenden et al. 

——$—_— 
ABSTRACT OF DECISIONS OF THE SUPREME 
COURT COMMISSION OF OHIO. 


Hon. LUTHER Day, Chief Justice. 
«« ~=6JOSIAH SCOTT, 
* D.T. WRIGHT, 
“« W. W. JOHNSON, 
* TT. Q. ASHBURN, 


Justices. 


December Term, 1876. 


SUBSEQUENTLY ACQUIRED LANDS — ERRONEOUS 
DESCRIPTION IN DEED.—1. Subsequently acquired 
lands will pass under a grant without warranty. 2. If 
parties have taken possession of lands, and occupied 
for a series of years under a deed containing an erro- 
neous description, the mistake as against the grantor 
and his representatives will be corrected where the 
evidence clearly shows such mistake. Judgment 
affirmed. Opinion by WRIGHT, J. Broadwell v. Phil- 
lips. 
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LIBEL.—An action will not lie for statements con- 
tained in an answer alleged to be libellous, if such 
statements were honestly made, without malice, and if 
they were relevant, believed by the defendant to be 
true, and were made upon probable cause, and under 
advice of counsel. Judgment reversed. Opinion by 
WRIGHT, J. Lanning v. Christy. 


STATUTE OF FRAUDS— PLEADING—STATUTE OF 
Luw1TaTION.—1. Although an action can not be main- 
tained upon a verbal contract not to be performed 
within one year, yet when such contract has been fully 
performed by one party, the other having obtained its 
benefits, he can not refuse to pay the reasonable value 
thereof. 2. T. agreed to work until coming of age—a 
period of six years or more—for M. Having performed 
the contract, T. may maintain an action quantum 
meruit for his services. 3. In order to obtain the ben- 
efit of the statute of limitations, a defendant must in- 
sist on it as a bar in his answer. If, instead of so doing, 
he simply denies the allegations of the petition, he can 
not, upon the trial, also insist upon the bar of the stat- 
ute. Judgment reversed. Opinion by WRIGHT, J.; 
ASHBURN, J., dissenting. Tuwnsley v. Moore. 


COUNTERCLAIM — EQUITABLE RELIEF.—1. Where 
the allegations of an answer are not such as entitle the 
defendant to aflirmative relief, such answer does not 
present a counterclaim, which the defendant has a right 
to have tried after the plaintiff’s cause of action has 
been dismissed without prejudice. 2. In an action at 
law on a promissory note, facts which constitute mere 
matter of defense, and are available as such in the 
pending action, will not, in general, entitle the defend- 
ant to equitable relief. Such affirmative relief will be 
granted only when necessary to prevent wrong or 
injustice. 3. It iserrorto decreea cancellation of such 
note, for the mere purpose of preventing an anticipa- 
ted erroneous judgment by a court of concurrent 
jurisdiction, in which the plaintiff’s action at law on 
the note, is properly pending. Judgment reversed. 
Opinion by ScoTT, J. Quebec Bank v. Weyand. 


PRACTICE—CASE SUBMITTED TO COURT WITHOUT 
ACTION.—1. A case submitted to the court, without 
action, under section 495 of the code of civil procedure, 
must present an agreed statement of facts which might 
be the subject of a civil action, and upon which a 
judgment may be rendered as if an action were pend- 
ing thereon. 2. The section was not intended to pro- 
vide for the submission of questions of law for the 
mere opinion or advice of the court, but to provide a 
short and convenient mode for such adjudication of 
actual cases as would be a bar toa future action for 
the same cause of action. 3. Where a case is submit- 
ted under the section which merely propounds ques- 
tions of law, without an agreed statement of facts on 
which a judgment can be rendered, the only thing the 
court can properly do, is to dismiss the case without 
judgment and without costs. Judgment reversed. 
Opinion by Day, C.J. Newark 8S. & 8. R. R. v. 
Commr’s. of Perry Co. 


DEBTOR AND CREDITOR — DELIVERY— ATTACH- 
MENT.—S., residing in Indiana, received from W.,a 
commission merchant of Cincinnati, $6,000 advance on 
account of pork to be thereafter cut and shipped by S. 
to W., for sale on commission. In pursuance of the 
contract, S. shipped by rail a car-load of the pork con- 
signed to W. at Cinncinati, to whom he alsosent an in- 
voice of the shipment with a letter of advice, stating: 
“ We deliver this load on our indebtedness.” The value 
of the shipment was less than the amount of the indebt- 
edness. The bill of lading was taken by S. in his own 
name, and was not forwarded to the consignee. Held, 
that under these circumstances,the delivery of the 





pork by S. to the carrier, was equivalent to a delivery 
to the consignee, and that after such delivery S. re- 
tained no such interest in the pork as could be subjected 
to attachment, at the suit of a creditor. Judgment 
affirmed. Opinion by Scott, J.—Strauss v. Wessel. 


POWER OF COUNTY COMMISSIONERS—PRACTICE.— 
1. Where a ditch was established and by the county 
commissioners ordered to be constructed by the land- 
owner, under the provisions of the act of 1861 (S. & 8. 
313), but was by him so improperly constructed that it 
failed to perform the service for which it was estab- 
lished, the board of county commissioners have estab- 
lished under the act of 1868 (S. &. S. 318), on petition 
for that purpose, to order such ditch to be deepened 
and widened in such part thereof as was not originally 
constructed in accordance with the order, made for its 
construction. 2. Where it was assigned for error that 
the court below erred in dissolving an injunction and 
dismission of the petition at plaintiff’s costs, upon the 
proofs, and the record shows a conflict of testimony 
upon the merits, the judgment will not be reversed, 
unless it appears that the judgment was against the 
weight of the evidence. Judgment affirmed. Opinion 
by ASHBUN, J.—Cranjis v. McClure. 


PRACTICE IN REVIEW—TAXATION OF CosTs.—1. A 
reviewing court, on error, will not regard any matter 
purporting to be part of the record, which is not a 
proper matter of record. 2. Therefore, exhibits and 


| affidavits, given in evidence on the hearing of a motion, 


which are not legitimately part of the record, can not 
be considered by a reviewing court on error to the de- 
cision of the motion, though they may have been re- 
corded by the clerk as part of the case, unless they are 
properly brought upon the record by a bill of excep- 
tions. 3. Where a motion to retax costs was overruled, 
and the record does not show that the costs complained 
of were taxed to the party complaining, and no bill of 
exceptions was taken to properly bring upon the record 
the evidence upon which the motion was overruled, it 
is not error for a reviewing court to affirm the judg- 
ment of the court below overruling the motion. Judg- 
ment affirmed. Opinion by Day, C. J.—Goldsmith v. 
State. 

EXCEPTIONS — REQUISITES OF BILL—REVIEW.—1. 
Where exceptions are taken to general charge of the 
court given to the jury, unless the party excepting, 
points out specifically the part or proposition of the 
charge excepted to, or the grounds of the exception, a 
reviewing courtis not required to take notice of such 
general exception. 2. An exception, in gross, to the 
refusal of the court to give in charge to the jury the 
whole of a series of propositions requested, will not be 
sustained when one or more of the propositions are 
unsound. 3. To authorize this court to review the 
proceedings, and judgment of a lower court overrul- 
ing a motion for a new trial, on the ground that the 
verdict is against evidence, it must appear that the bill 
of exceptions contains all the testimony given to the 
jury on the trial. 4. A bill of exceptions showing that 
it contains only the substance of a deposition, offered 
in evidence on the trial before the jury, does not com- 
ply the rule so as to enable the reviewing court to re- 
vicw the case on evidence. Judgment affirmed. Opin- 
ion by ASHBUN, J. TOBUSON, J., not sitting.—Pitts 
H. Wayne & Uhicago R. R. v. Probst. 


ESTATE FOR YEARS—REALTY—EASEMENT—TAXA- 
TION.—1. There may be several and distinct tenements 
in the same building, under the same roof, as well 
where oue is over the other, as where one is beside the 
other. 2. When, in consideration of a gross sum in 
advance, an estate for years renewable forever is 
granted in realty, it is real and not personal property 
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within the meaning of the tax laws of Ohio. 3. Where 
such an estate is granted in the second story of a build- 
ing, by the owner of the fee, who is under perpetual 
covenant to rebuild in case of fire or other casualty, 
with the same rights to the lessee in the new building 
as in the old, the interest and estate of the lessee is 
taxable in his name, when by the terms of the lease 
such was the intention of the parties. 4. Whether 
there is such an estate in specified apartments of a 
building, which amounts to an interest in the realty, 
and whether, in such a case, the lessee should pay the 
taxes on such part of the whole, is to be determined by 
the terms of the lease. 5. If there is, it is the duty of 
the auditor, upon proper application, to ascertain the 
comparative value of such part, having reference to the 
character of the lease and to the value of the whole as 
assessed for taxation, and transfer the same into the 
name of the owner on the duplicate for taxation. 
Opinion by JOHNSON, J.; ScorTt, J., dissenting.—Cin- 
cinnati College v. Yeatman. 


FORECLOSURE— DISTRIBUTION— MARSHALLING OF 
LiEns.—1. In a proceeding at the suit of sundry mort- 
gagees to foreclose their respective mortgages, it ap- 
peared that the wife of the mortgagor had united with 
her husband in the execution of only one of the mort- 
gages, in which she had released her contingent right 
of dower. At the instance of the mortgagee holding 
such release, the wife was made a party, and the prem- 
ises were sold, pursuant to an order, free from her 
contingent claim to dower. Held, that the mortgagee 
holding such release is entitled, on distribution, to 
receive the proportionate value of such inchoate dower, 
though the net proceeds of the sale are insufficient to 
satisfy the prior mortgages. 2. Where, in marshalling 
liens, the court awards to a portion of a claim secured 
by mortgage, priority over a subsequent mortgage, but 
finds that the residue of the claim secured by the prior 
mortgage is fraudulent and void as against the lien of 
thea subsequent mortgage, the partial preference thus 
given to the elder lien is not necessarily erroneous. 
Where no positive illegality enters into the considera- 
tion of a claim, it may be valid in part, and in part 
invalid. Order of distribution reversed. Opinion by 
ScoTT, J.; JOHNSON, J., dissenting.—Black v. Kuhl- 
man. 


SALE ON PARTITION—DUTIES OF PURCHASER AND 
SHERIFF—TRUSTS.—1. Securities received by a sheriff 
on a sale of lands under proceedings in partition, for 
deferred payments, are trust funds belonging to the 
parties in interest in lieu of the land sold, and the 
sheriff is not authorized in virtue of his office to re- 
ceive the money secured thereby, and give acquittances 
that will operate to release the purchaser from liability. 
2° Proceedings in partition, resulting in a sale of the 
land, charge the purchaser with notice that the securi- 
ties taken by the sheriff from the purchaser for the 
deferred payments are trust funds, and the purchaser 
is required to see that the purchase-money is properly 
applied. 3. When the order confirming such sale di- 
rects the sheriff to take a note secured by mortgage for 
the deferred payment of the purchase-money, but is 
silent in whose name such note and mortgage are to be 
taken: Held, that the sheriff should follow the direc- 
tions of the statute, and, when there are several parties 
in interest, take a note in the name of each party in 
interest, for such parties’ share of the deferred pay- 
ment, and take a mortgage in the name of the parties 
to secure the several notes, cause the mortgage to be 
recorded and distribute the notes to the beneficiaries. 
Judgment reversed. Opinion by ASHBURN, J.; SCOTT, 
J., dissenting.—Preston v. Compton. 

LIFE INSURANCE—FORFEITURE— W AIVER—RIGHTS 
OF PoLicy-HOLDER.—A policy of life insurance con- 





tained the usual clause of forfeiture for non-payment 
of premiums. Departing from the strict rules of the 
company, a duly authorized agent had allowed the 
eash part of the premiums to be paid one half cash, 
the other half by a short note. On the 6th of July, 1867, 
the day the premium was due, the agent received the 
check of assured for the half cash due, and a six 
month’s note, giving the renewal receipt for a year. 
The note contained the clause, “if not paid at matur- 
ity, said policy is to be null and void.” Neither check 
nor note was paid. Held (1), The mere fact that the 
note was not paid at maturity did not of itself avoid 
the policy. It gave the insurance company the option 
of declaring a forfeiture, but this option must be as- 
serted by clear and unequivocal acts. The clause of 
forfeiture being inserted in the note for the benefit 
of the company may be waived by failure to act, or 
other circumstances evincing an intention not to claim 
the benefit of the stipulation. ‘Whether the company 
has exercised such option, or waived its rights, is a 
question of fact for the jury; (2), The assured is enti- 
tled to a renewal upon tendering, at the proper time, 
the amount of premium due. This amount does not 
include interest on premium notes previously given, 
where the policy does not provide for its forfeiture by 
reason of non-payment of such interest. Judgment 
affirmed. Opinion by WriGut, J.; Scort, J., dissent- 
ing.—Mutual Life Ins. Co. v. French. 


PROCEEDINGS TO CONDEMN RIGHT OF Way—AS- 
SESSMENT OF DAMAGES—DEDICATION.—1. In a pro- 
ceeding to condemn a right of way for a railroad 
through a tract of land, the jury should assess the com- 
pensation due the owner, for the land to be appropri- 
ated irrespective of benefits, and also his damages by 
reason of the diminished value of the remainder of the 
tract, in consequence of such appropriation. 2. In 
ascertaining these amounts,the jury are to take into con- 
sideration the real value of the land taken, and the di- 
minished value of the remainder, and may for that 
purpose, take into account, not only the purposes to 
which the land is or has been applied, but any other 
beneficial purpose to which it may be applied, which 
would affect the amount of compensation or damages. 
8. In such proceedings before a jury to assess the com- 
pensation and damages to the owner, by reason of the 
appropriation of a right of way for a railroad through a 
tract of land, the owner may show, that prior to the 
commencement of proceedings, and without any 
knowledge that the land would be sought for that 
purpose, he had laid the same off in lots, streets and 
alleys, for sale as town lots, and had caused a plat 
thereof to be made ready for record. He may also 
show that the land thus sub-divided for sale, is more 
valuable than if sold by the acre or for other purposes, 
and in that connection, an unrecorded plat or diagram 
showing the manner in which the tract has been divi- 
ded, and how such sub-division is affected by the ap- 
propriation is admissible, not as a valid town plat, but 
as a scheme or plan for sale affecting the value of the 
property. 4. Whether the amount of the owner’s 
recovery shall be ascertained by taking the value of the 
property as sub-divided, or its value for other pur- 
poses is for the jury to determine. If the actual com- 
pensation and damage can be more nearly ascertained 
by taking the value of the property as sub-divided, 
theyare authorized to take such sub-division into ac- 
count, though no legal dedication of the same asa town 
plat has been made. 5. If there has been no such 
binding dedication, that fact is material as affecting 
the value of the property when considered as lots, but 
it does not limit the owner to proofs of value for other 
purposes. Judgment affirmed. Opinion by Jonnson, 
J. ASHBUN, J., dissenting.—Cin. & Sheffield R. R. 
v. Longworth. 
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DEVISE— CONSTRUCTION —“‘ HEIRS.””—The testator 
had originally five brothers und sisters, one of whom 
had died thirty years before the date of the will, leav- 
ing children who were still in full life. The other four 
were living, and three of them had children also living 
at the date of the will, which was made a day or two 
before the death of the testator, and with full knowl- 
edge of these facts. The testator left a widow sur- 
viving him, but no children. By his will he directed 
that a certain farm should be rented and managed by 
his executors till his debts should be fully paid; after 
which he gave and devised to his wife the use of the 
farm with its appurtenances, during her natural life. 
Then follows the fifth item of the will in these words: 
 Fifth—I devise that my executors, or the survivor of 
them, after the decease of my said wife, shall sell said 
last-mentioned farm, either at public or private sale, 
and that the proceeds thereof be divided equally be- 
tween my brothers and sisters and their heirs—the 
children of any that may be dead to have the shares of 
their deceased parents.”’ Held, 1. The fifth item of 
the will is to be understood as a direction that after 
the death of testator’s wife, the farm should be sold 
and the proceeds of sale be divided equally between 
such of his brothers and sisters as might then be living, 
and the issue or lineal descendants of such brothers 
and sisters as might then be dead; such issue to take 
per stirpes, and not per capita. 2. The gift implied in 
the direction to divide the proceeds between the desig- 
nated parties, is a gift of personalty; but as the fund 
could not be raised till the death of the widow, and 
was to be divided between persons then living, the 
interest of the legatees therein remained contingent 
till that time. 3. The word “ heirs,” in this item, was 
not used in a technical sense. The testator did not 
intend that the share of any presumptive legatee, dying 
before the widow, should be paid to his or her admin- 
istrator or other personal representative, but that the 
children of any deceased parent who, if living at the 
death of the widow, would have been a legatee, should 
have the share of such deceased parent. Opinion by 
ScoTT, J.—Richey v. Johnson. 

PETITION — PRACTICE — EMINENT DOMAIN— EVI- 
DENCE—COMPENSATION.—1. An objection to a peti- 
tion, that it does not contain facts sufficient to consti- 
tute.a cause of action, may be made at any time before 
final judgment in error, but, if no objection has been 
made prior to filing a petitioi’ error in the supreme 
court, notice of such objection should, in some form, 
appear on the record in the reviewing court before the 
case is heard. 2. A petition in a civil action, however 
inartistically drawn, but containing facts sufficient, if 
properly stated, to constitute a cause of action, will 
support a judgment entered on a general verdict in 
favor of the plaintiff, where no objection was made to 
the sufficiency of the petition before judgment. 3. 
Where a city, contemplating an improvement in the 
grade of its streets, causes its civil engineer to make 
and file in his office a plan and profile of the contem- 
plated improvement, and also causes a notice to be 
published, notifying lot owners to file claims for dam- 
ages with the city clerk within a limited time, M., 
owning lots abutting on the streets to be graded, see- 
ing such notice, went to the office of the engineer to 
examine the plan and profile and to learn therefrom 
what was to be done in front of his lots, but being un- 
able to obtain the desired information therefrom, re- 
quested the engineer to give him the desired informa- 
tion, so as to prepare a claim for damages, who then 
told M. the cut in front of his premises would not be 
more than two feet deep, and by reason of such in- 
formation M. filed no claim for damages. Held, that 
the statements of the engineer, in explanation of such 
plan and profile, made to the lot owner, under such 








circumstances, were competent to be given in evidence 
in an action for damages by the lot owner against the 
city for alleged injury occasioned by the improvement. 
4. Where a public highway has been adopted by a mu- 
nicipal corporation as a street, and the same used as 
such without change of grade for more than thirty 
years, and lot owners upon such street have used 
reasonable care, discretion and judgment in making 
their improvements with a view to future proper and 
reasonable change of such grade, and the municipal 
authorities cause a change of grade in such street to 
be made which occasions injury to the lot owner, and 
the change of grade causing the injury could not, by 
ordinary care, discretion and judgment, have been an- 
ticipated, such municipal corporation will be liable for 
the injury. 5. A person whose land is taken by mu- 
nicipal authority, to make or widen streets, is entitled 
to compensation in money for the value of the land 
appropriated to such public use, to be ascertained by a 
jury. Judgment affirmed. Opinion by ASHBURN, J.— 
City of Youngstown v. Moore. 








CORRESPONDENCE. 


SOME NEEDED REFORMS IN THE INDIANA 
PROBATE SYSTEM. 
To the Editor of the Central Law Journal: 

Allow me the space in your journal to call the atten- 
tion of the bar of our state to a few needed reforms in 
our judiciary, and the agencies through which the bu- 
siness of our courts are transacted. Without making 
any suggestions as to the needed changes in our higher 
courts, Iam content, at least for the present, to sim- 
ply notice our probate system. As to this matter, I 
think the lawyers of the state, who have given the 
subject any considerable thought, will agree with me 
that we need a change. It is an admitted fact, that, 
under our present system, in a large majority of the 
counties of the state, the estates of decedents are much 
neglected, and in many instances are simply squand- 
ered. Some suggest one change, and some another, to 
bring about this reform. Many of these suggestions 
have real merit in them, and are worthy of considera- 
tion, and if put in operation might work well. But 
can we do better than to establish a probate or county 
court for each county in the state, similiar to the Ohio 
probate system? This will certainly be an improve- 
ment on our present badly mixed procedure. Under 
our system, as it now is, the probate matter in our cir- 
cuit courts is either neglected, or if it receives the 
attention it demands, the time consumed seriously in- 
terferes with the regular business of the court. 

Again, our clerks and sheriffs should be put upon a 
fixed salary. There is no reason why we should not 
have these offices filled with men quite as competent 
as the present incumbants, and on average salaries of 
from $1,000 to $3,000 per year, in a large portion of the 
counties of the stute. The term of office for both clerk 
and sheriff should be fixed at four years, and the one 
term rule should be adopted. It is a fact too well 
known to the profession to admit of dispute, that in 
muny instances, through political party machinery, men 
who could not command a salary of $500 per year in any 
commercial business, who are unworthy and unfit for 
the places, are foisted into their offices with no other 
idea of their duties than to amass a fortune in a few 
years—or worse still, to squander a fortune in order to 
secure a second term.. I do not desire to occupy more 
of your space; my desire is simply to call the attention 
of the profession to these matters. Believing, as I do, 
that any reforms that may be brought about in this 
direction will have to be put in motion by a concerted 
action on part of the bar, without regard to politics, 
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is my only excuse for troubling you with this brief ar- 
ticle. R. W. B. 

MARION, IND., Oct. 6, 1877. 

[We do not see how the one-term system is going to 
seeure good officers. Under such a system, by the time 
an officer had acquired a fair knowledge of his duties, 
he would be hoisted out.—Eb. C. L. J.] 


_ 
—_ 


DEFECTIVE TAX TITLES. 


To the Editor of the Central Law Journal: 

If Mr. Troy, of Montgomery, Ala.—whose letter ap- 
pears on page 290, 5th C. L. J.—would read the tax law 
of Missouri enacted in 1872, he would find that nearly 
all the legislation he proposes to collect the revenue, 
and remedy the defects in the tax laws of most of the 
states, has been embodied in that statute. It is there 
provided that the land is to be assessed and sold by 
numbers; that it shall be listed in numerical order, 
and that it shall be no objection to a tax title that it is 
not assessed to any former owner, nor indeed to any 
person whatever. This was one defect of our old law 
of 1864, which required the land to be assessed to the 
one *“ appearing to be the owner,” and under which 
law our supreme court held Abbott v. Lindenbower, 
42 Mo. 167, that unless the assessment was made to the 
owner or some former owner, it was utterly void. As 
assessments by numbers, and to unknown owners, 
have been recognized as valid by the supreme courts 
of Iowa, California, Massachusetts, Pennsylvania, and 
perhaps other states, such an assessment can hardly 
be declared invalid by our supreme court. 

Our statute of 1872 uses the lien of the state for 
taxes, just as suggested by Mr. Troy, and transfers it 
to the purchaser; providing that if, for any reason, a 
tax purchaser shall fail to get judgment for the land in 
a suit for ejectment, the court shall render judgment 
in his favor at once for the redemption money and in- 
terest, except in cases where the land was not subject 
to taxation, or had been redeemed, or the taxes paid. 

There is no provision in our law, however, thata 
purchaser at tax sale who goes into possession, shall 
not be liable for rents and profits. 

This is a valuable suggestion of Mr. Troy, and it 
would be well to provide by statute, at the same time, 
that he should be allowed for improvements, as by this 
provision many of the lands sold for taxes would be 
made useful in the world at once. JAMES RALEY. 

LANCASTER, MO., October 8, 1877. 











TRIBUTE TO JUDGE DILLON. 





[From the St. Louis Republican.]} 

Yesterday’s Republican mentioned the fact that a 
committee, representing the St. Louis bar, and many 
citizens had waited on Judge Dillon and tendered him 
a complimentary dinner. The following is a copy of 
the correspondence on the subject, with the names 
~« the signers to the letter of invitation. It will be 

nm with regret by readers generally that the urgent 
judicial duties of Judge Dillon preclude him from ac- 
cepting 
THE INVITATION. 
St. Louis, October 3, 1877. 
To the Hon. John F. Dillon, Judge of the Eighth Judi- 
cial Circuit of the United States: 

Drak Sin—The undersigned are citizens of St. Louis, 
following the various avocations and pursuits which 
have builded up its present greatness, and which 
promise so well for its future welfare, material and 
moral. Many of us are members of the bar, who, dur- 
ing the several years of your service as judge of the 
United States Circuit Court, have learned to respect 
and honor you, not only for your learning as a lawyer, 


but for the impartiality of your decisions and the dig- 
nified, courteous bearing which has characterized your 
conduet on the bench. We feel proud of the reputation 
you have obtained as an able, honest and upright jurist, 
and we, as citizens of your judicial circuit, feel that we 
have a property in that reputation. It is our duty, no 
less than yours, to protect it. Without confidence in 
the ability and purity of the judiciary, men lose all 
incentives to correct conduct, and society loses its moral 
supports. 

It has not escaped our attention that some vain 
efforts have recently been made by disappointed and 
exacting suitors to malign and injure you through the 
public newspapers. We have examined the charges, 
and we feel that we can conscientiously pronounce 
them false and unfounded. We find nothing that even 
malice can torture into a reflection upon the purity of 
your character, or even the correctness of your decis- 
ions; and in saying this, we assure you that we are 
but expressing the unanimous opinion of this eom- 
munity. And now, to give expression to our con- 
scientious convictions as to the falsity of the imputa- 
tions, and to reassure you of undiminished confidence 
in you as a judge and as a man, we beg leave to tender 
to you the compliment of a public dinner, and express 
the hope that you may feel at liberty to accept our in- 





vitation. 

John M. Krum, 
John W. Noble, 
John W. Shepley, 
John B. Henderson, 
Adolphus Meier, 
R. J. Lackland, 
George A, Madill, 
Samuel 8. Boyd, 

D. P. Dyer, 

Wm. H. Bliss, 
Leveret Bell, 

Jacob Klein, 
Chester H. Krum, 
Irwin Z. Smith, 

E. P. McCarty, 

H. L. Warren, 

G. A. Finkelnburg, 
James Taussig, 
Melville C. Day, 

D. T. Jewett, 

N. Myers, 

W. J. Lewis, 
Chauncy I. Filley, 
Wayman Crow, 
Andrew Sproule, 
W.A. Hargadine, 
James G. Brown, 
John B. Gray, 
Joseph C. Cabot, 
Hugh McKittrick, 
James E. Yeatman, 
Thomas E, Tutt, 
Dwight Durkee, 
Fairbank & Co., 
John N. Bofinger, 
O. A. Hart, 

W. H. Scudder, 
Isaac C. Smyth, 

W. 8. Humphreys, 
Web. M. Samuel, 
Chas. W. Barstow, 
Jas. Reile & Co ,y 
Nanson, Bartholow & Co., 
John B. Maude, 

W. H. Smith, 7 
W. P. Gettys, 

Thos. Boylan & Co., 
John Hogan, 

G. W. Fishback, 

L. Butterfield, 
Northrup & Shirmer, 
Geo. P. Plant & Co., 
J.W. J. Quinlivan, 
Wayman Crow, 


James O. Broadhead, 
8. T. Glover, 

Henry Hitchcock, 
Charles Parsons, 
Gerard B. Allen, 
John C. Orrick, 

E, J. Farish, 

John D. 8. Dryden, 
Geo. P. Strong, 

Cc. G. B. Drummond, 
Samuel Knox, 
Lucien Eaton, 

Alex Martin, 

H. A. Clover, 

David Wagner, 
Thos. T. Gantt, 

R. E. Rombauer, 
Themas C. Reynolds, 
Geo. W. Cline, 

Arba N. Crane, 
Everett W. Pattison, 
R. A. Betts, 
Nathaniel Cole, 

John T. Davis, 
Appplton, Noyes & Maude, 
Samuel M. Dodd, 
Geo. H. Chase, 

H. A. Hunicke, 

Geo. 8. Drake, 
Bartholow, Lewis & Co., 
Nave, Goddard & Co., 
John A. Scudder, 
Chas. H. Peck, 
Charles P. Chouteau. 
D. G. Tutt & Co., 
Sells & Co., 

Wm. N. Macqueen, 
H. L. Newman & Co., 
E. O. Stanard, 

John M. Gilkeson, 

L. Levering, 

J. W. Kaufman, 

L. L. Ashbrook, 
Thomas Booth, 

Luke Sells, 
Nicholas Schaef, 

A. Gaye, 

Alex H. Smith, 
Robert B. Brown, 

F. W. Biebinger, 
Imbs, Meyer & Co., 
Chas. E. Slayback, 
Henry C. Yaeger, 

E. Reynolds, 
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N. G. Larrimore, Geo. R. Robinson, 

W. Nichols, Nicholas Schaeffer, 
Henry Ames & Co., Robert J. Hood, 

Jas. L. Maude, A. O. Grubb, 
Donaldson & Fraley, V. Stocke, 

Stephen A. Bemis, Orthwein & Mersman, 
D. P. Rowland, T. L, Currie, 

George Bain, John Wahl, 

Henry Kalbfleisch, Isaac H. Sturgeon, 
Hugh Rogers, P. C. Taylor, 

R. Randolph, John Jackson, 

N. C. Hudson, OC. H. Albers, 

J. B. M. Kehlor, A. N. Soe 

E. B. Ebert, G. W. Sandford, 
James Sharp, Richmond Cleary, 

E. A. Sheble, Geo. Bayha & Co., 

T. H. Jacobs, James Meagher & Co., 
Hugh Furguson & Co., A. J. Lyman, 

Greer, Shaw & Co., D. P. Slattery, 


Bain Brothers & Yates, 
Chas. H. Teischman, 


J.E. W. Leonhardt, 
Bover, Sims & Diens, 


Fath, Ewald & Co., C. 8. Greeley, 
Schulenburg & Boeckcler, Giles F. Filley, 
O. D. Filley, Robt. E. Carr, 
Henry Shaw, E. J. Glasgow, 
Julius S. Walsh, Edwin Harrison, 

THE RESPONSE. 

St. Louis, October 5, 1877. 

Messrs. JOHN M. KRuM, JAMES O. BROADHEAD, JOHN 

W. NOBLE, S. T. GLOVER, JOHN R. SHEPLEY, HEN- 

RY HITCHCOCK, JOHN B. HENDERSON, CHARLES 

PaRSONS, ADOLPHUS MEIER, GERARD B. ALLEN, 

R. J. LACKLAND, and others: 

GENTLEMEN—I have the honor to acknowledge the 
receipt on yesterday of your communication of the 3d 
inst., in which you tender the compliment of a public 
dinner, in order “‘to give expression to your conscien- 
tious conviction of the falsity of the imputations”’ 
which have been made against me, and to reassure me 
of your undiminished confidence in me as a judge and 
as a man. 

Since the insinuations were made to which you allude, 
conclusive proof has been given by the bar, the press 
and the people of my circuit, and, indeed, of the coun- 
try generally, that the vindication which I judged it 
proper to make was complete and satisfactory. I thus 
feel relieved of the necessity of going into any expla- 
nation on that subject; but it is inexpressibly gratify- 
ing to me on my first visit to this city since these occur- 
rences, to receive renewed evidence that you and the 
entire community regard the aspersions as “ false and 
unfounded.” 

Your letter comes from sources which give it astamp 
and impress of the highest value. It bears the signa- 
tures of men acknowledged and known to be the rep- 
resentatives of the bar and of the commercial, financial, 
manufacturing and industrial interests of the city. It 
furnishes a signal proof that no just man can be perma- 
nently injured by an unjust assault, and that truth has a 
greater vitality than calumny. No state can long ex- 
ist without a pure, stable and independent judiciary. 
Whoever falsely assaults those charged with the ad- 
ministration of the laws, and seeks without cause to 
undermine public confidence in them, commits a grave 
offense. The public have the right to demand that ev- 
ery judge shall be honest in purpose and act, and every 
such judge has the right to expect the strong, steady 
and active support and respect of the public. 

I recognize in your action a proof that this expecta- 
tion will not be disappointed. It gives me pleasure to 
observe your sound and enlightened views on this sub- 
ject. I thank you withall my heart for your kind ex- 
pressions concerning myself and my course as a judge. 
I shall treasure as long as I live this mark of your regard 
and confidence. The exacting work of the court here, 
which I am compelled so soon leave, and the near ap- 
proach of another court, to which I must go without 
delay, make it impossible for me to accept your invi- 





tation. If it were practicable I would gladly avail 
myself of the proffered honor, not so much to grati- 
fy my personal feelings as that your sense of the im- 
portance of the judicial office to the great interests you 
repesent, and your determination to uphold any judge 
who faithfully endeavors to do his duty, might be the 
more conspicuously exemplified. 

I have the honor to be, gentlemen, with sincere re- 
spect, your obliged and obedient servant, 

JOHN F. DILLON. 


NOTES. 


WE understand that our valued contributing editor in 
New York City, John F. Baker, Esq.,is a candidate for judge 
of the Marine Court of that city, with a pretty good pros- 
pect of success. We hope he will get it; first, because we 
want to see our entire editorial staff comfortably | housed 
away on the bench as fast as p bl ly, 
we think Mr. Baker would make a good, honest, capable 
and hard working judge, who, in his written judgments, 
would quote the CENTRAL LAW JOURNAL frequently, and 
thereby bring it into greater notice in that obscure corner 
of creation. Ten thousand dollars a year are considerable 
assets, even in New York; and when Mr. Baker gets an of- 
fice to which such a salary is attached, we will open nego- 
tiations with him for the purchase of this journal, we to be 
retained as contributing editor. 


A PUN does not commonly justify a blow in return. But 
if a blow were given for such a cause, and death ensued, 
the jury would be judges both of the facts and of the pun, 
and might, if the latter were of an aggravated character, 
return a verdict of justifiable homicide. Thus, in a case 
lately decided before Miller, J., Doe presented Roe a sub- 
scription paper, and urged the claims of suffering humani- 
ty. Roe replied by asking, ‘‘ When charity was like atop?” 
It was in evidence that Doe preserved a dignified silence. 
Roe then replied, “When it begins to hum.” Doe then, 
and not till then, struck Roe, and his head happening to 
hit a bound volume of the Monthly Rag-bag and Stolen 
Miscellany, intense mortification ensued, with a fatal re- 
sult. The chief laid down his notions of the law to his 
brother justices, who unanimously replied, “‘ Jest so.”” The 
chief rejoined that no man should jest so without being 
punished for it, and charged for the prisoner, who was ac- 
quitted, and the pun ordered to be burned by the sheriff. 
The bound volume was forfeited as a deodend, but not 
claimed.—[ The Autocrat of the Breakfast Table. 


IF Mr. FRANK J. BOWMAN does not cease misrepresent- 
ing this journal in the newspapers, we shall begin to talk 
out in meeting in regard to him. In a letter written by him 
to the St. Louis Republican, signed “ Fair Play,” he charges 
that we have had “in nearly every issue for some months 
past an article emanating from the same source, reflecting 
on him’’—a statement which every one ef our readers knows 
to be wholly false. Last week, in common with a great 
many others, we got tired of his newspaper antics and 
said what we did. In his letter signed “ Fair Play,” Mr. 
Bowman states that “the public is very familiar with Mr. 
Bowman’s record in that Pacific Railroad case,” etc. This 
is true, and the public therefore knows that from the be- 
ginning of that celebrated suit to its close, he either rep- 
resented, or endeavored to represent, every one of the 
principal parties to it, except the Atlantic & Pacific Rail- 
road Company. First, he appeared for general creditors. 
and endeavored to force the Pacific Railroad into bank- 
ruptcy. He next appeared on the record as solicitor for 
Cowdrey and Akers, stockholders of the Pacific Rail- 
road, in a bill and cross-bill impeaching the third mort- 
gage for fraud and resisting its foreclosure. He next 
turned up as attorney for the receivers of the Pacific Rail- 
road, which position he held for two or three months; and 
while so acting, he filed exceptions toa master’s report, 
signing himself as solicitor for the Pacific Railroad. He 
next passed completely over to the other side of the suit, 
and represented the plaintiff bondholders against the 
stockholders, his former clients; and while he was doing 
this his fertile genius enabled him to prosecute success- 
fully the claim of St. Louis County, which these same 
plaintiff bondholders were vigorously opposing. These are 
facts, and until Mr. Bowman can make them appear con 
sistent withjprofessional propriety, he should refrain 
accusing the motives of others. 
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